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INTRODUCTION 


1. A legal theory of international arbitration cannot be explored without 
paying tribute to Henri Batiffol for his now classic essay on the legal 
theory of private international law. 1 Such tribute is in reality paradoxical. 
If one were to search for a legacy, Berthold Goldman would come to mind 
first for his fundamental Course at The Hague Academy of International 
Law in 1963 on conflict of laws in international arbitration, which laid 
the foundation for the renewal of the vision of international arbitration. 
Breaking with the dominant view at the time, 2 he proposed the powerful 
idea that “arbitrators do not have a forum” or, if one were to attribute 
one to them, it would be the entire world; 3 in terms of legal theory, this 
meant questioning the relationship between international arbitration and 
national legal orders. Further tribute must be paid to Phocion Francescakis’ 
analysis - conducted in 1960 with his usual finesse - on the relationship 
between natural law and private international law. 4 As Henri Batiffol, he 
endeavored to show how a field as technical as private international law 
could, on such issues as characterization or international public policy, 
be enriched by borrowing from universalist concepts that he considered 
to stem from natural law. 


1 See H. Batiffol, Aspects philosophiques du droit internationalprive, Paris, 
Dalloz, 1956. 

2 In 1957, the Institute of International Law had adopted the Amsterdam 
Resolution, based on the Report by G. Sauser-Hall, suggesting the application 
by arbitrators of the rules of conflict of the seat of the arbitration “as lex 
fori ” (Institute of International Law, Yearbook , 1952, vol. 44, part I, p. 469, 
at p. 571). On the evolution of the views on this subject, see infra , §§ 89 et 
seq. 

3 B. Goldman, “Les conflits de lois dans l’arbitrage international de droit prive”, 
Collected Courses, volume 109 (1963), p. 347, at p. 374. See also Comite 
fran^ais de droit international prive, Session of November 23,1985, Travaux 
du Comite frangais de droit international prive , Journee du cinquantenaire, 
1988, p. 117. 

4 Ph. Francescakis, “Droit naturel et Droit international prive”. Melanges 
offerts a Jacques Maury. Volume I, Droit international prive et public, Paris, 
Dalloz, 1960, p. 113. 
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2. International arbitration law lends itself even more to a legal theory 
analysis than private international law. The fundamentally philosophical 
notions of autonomy and freedom are at the heart of this field of study. 
Similarly essential are the questions of legitimacy raised by the freedom 
of the parties to favor a private form of dispute resolution over national 
courts, to choose their judges, to tailor the procedure as they deem 
appropriate, to determine the rules of law that will govern the dispute 
even where the chosen rules are not those of a given legal system. No 
less essential is the arbitrators’ freedom to determine their own jurisdic¬ 
tion, to shape the conduct of the proceedings and, in the absence of 
an agreement among the parties, to choose the rules applicable to the 
merits of the dispute. More significantly still, the arbitrators’ power to 
render a decision, which is private in nature, on the basis of an equally 
private agreement of the parties, begs a fundamental question. Where 
does the source of such power and the legal nature of the process and 
of the ensuing decision stem from? This question may be referred to as 
that of the ‘juridicity’ of international arbitration. Because the question 
of the sources - if not the source, the “basic norm” for some, 5 the “rule 
of recognition” for others 6 - is one of the most complex in legal theory, 
international arbitration should be considered a privileged field of interest 
for legal theorists. If indeed “the fruitfulness or sterility of a legal theory 
is measured against its broad ability to resolve the question of the sources 
in positive law”, 7 international arbitration can hardly leave legal theorists 
indifferent. 

3. To date, interactions between international arbitration and legal 
theory have, nevertheless, remained limited. 


5 H. Kelsen, Pure Theory of Law, Union, N.J., Lawbook Exchange, transl. 
Max Knight, 2002, p. 193. 

6 H. L. A. Hart, The Concept of Law, Oxford, Oxford University Press, 2nd 
ed., 1994, p. 95. 

7 G. Gurvitch, L’experience juridique et la philosophic pluraliste du droit, 
Paris, Pedone, 1935, p. 138, author’s translation. On the distinction between 
philosophy of law and legal theory, see, e.g., F. Rigaux, Introduction a la 
science du droit , Brussels, Ed. Vie ouvri&re, 1974, p. 137. 
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With the exception of Bruno Oppetit, who authored an important 
study on the theory of arbitration, 8 and a number of scholars in the 
younger generation who have increasingly displayed an interest in the 
discipline, 9 international arbitration scholars have essentially focused 
on the description and critical assessment of positive law solutions, it is 
only in relation to the quarrel over lex mercatoria, presented as a body 
of rules specific to the ‘society of merchants’, which dominated most 
of the theoretical debates in the second half of the twentieth century, 10 
that international arbitration specialists and legal theorists exchanged 
views. As the founders of the lex mercatoria theory appeared - at least 


8 B. Oppetit, Theorie de Varbitrage, Paris, PUF, 1998; see also by the same 
author, “Philosophic de Parbitrage commercial international”, JDI, 1993, 

p. 811. 

9 See, e.g., S. Bollee, Les melhodes du droit international prive a Vepreuve 
des sentences arbitrates, Paris, Economica, 2004; Homayoon Arfazadeh, 
Ordre public et arbitrage international a Tepreuve de la mondialisation, 
Geneva, Schulthess, 2nd ed., 2006. 

10 The controversy finds its origins in the works of B. Goldman in 1964 
(“Frontidres du droit et ‘lex mercatoria’”, Archives de philosophic du droit. 
No. 9, Le droit subjectif en question , 1964, p. 177) and, from a different 
perspective, those of C. Schmitthoff (‘The Law of International Trade, 
its Growth, Formulation and Operation”, The Sources of the Law of Inter¬ 
national Trade , London, Stevens & Sons, 1964, p. 3). Its culminating point 
can be situated at the time of the publication of the Essays in B. Goldman’s 
honor ( Etudes offertes a Berthold Goldman ) in 1982: see in particular 
the contributions of Ph. Kahn, “Droit international economique, droit du 
developpement, lex mercatoria'. concept unique ou pluralisme des ordres 
juridiques?”, p. 97, of M. Virally, “Un tiers droit? Reflexions theoriques”, 
p. 373, and the critical analysis of P. Lagarde, “Approche critique de la lex 
mercatoria ”, p. 125. The controversy continued in the 1990s, in particular 
with the works of F. Osman, Les principes generaux de la lex mercatoria. 
Contribution a Tetude d’un ordre juridique anational, Paris, LGDJ, 1992, 
and F. de Ly, International Business Law and Lex Mercatoria , Amsterdam, 
North-Holi and, 1992. At the end of the twentieth century, the publications 
on the subject, be they laudatory or critical, were countless. On this question 
in general, see infra, §§ 52 etseq. 
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implicitly 11 - to refer to the institutional conceptions of a legal order 
so as to justify the existence of norms other than those originating 
from national legal orders, one of the authors most unfavorable to lex 
mercatoria, Professor Paul Lagarde, tested the concept against the criteria 
defining a legal order set out by Santi Romano. Unlike the views of 
Maurice Hauriou, whose institution theory 12 seemed somewhat dated in 
the second half of the twentieth century, Santi Romano’s work, which 
was also based on an institution theory and dated back to 1918 but had 
only been translated into French in 1975, 13 was still considered new and 
appealing. 14 The purpose of the exercise was to establish that, even in 
light of an institutionalist conception rejecting the coincidence between 
law and State, lex mercatoria could by no means accede to the dignity 
of a legal order. 15 Subsequently, most of the studies on this subject by 
international arbitration specialists referred to Santi Romano’s definition 
of a legal order, be it to justify the existence of transnational rules or to 
deny the legal nature of transnational rules without their recognition as 
such by a national legal order. This shows how Santi Romano, at least 
in this context, acquired a belated reputation in the circles of positive 
law scholars in France. 


11 B. Goldman, “Frontieres du droit et ‘lex mercatoria”’, op. cit. footnote 10, 
p. 190. 

12 M. Hauriou, La theorie de /’institution et de lafondation, Paris, Coll. Cahiers 
de la nouvelle journee, Bloud & Gay, 1925. 

13 See S. Romano, L’ordinamento giuridico, Pisa, Spoerri, 1st ed., 1918 and, in 
French, L'ordre juridique, translation by Lucien Francois and Pierre Gothot, 
with an introduction by Phocion Francescakis, Paris, Dalloz, 1975. A second 
edition was published in French in 2002, with a foreword by Pierre Mayer. 

14 On the connections between the two theories, see in particular G. Fasso, 
Histoire de la philosophic du droit. XIX 1 ’ et XX e siicles , Paris, LGDJ, 1976, 
translated from the third edition, Storia della filosofia del diritto. Volume 
III, Ottocento e Novecento, Bologna, Societa editrice if Mulino, 1974. 

15 P. Lagarde, “Approche critique de la lex mercatoria ”, op. cit. footnote 10, 
pp. 133-134 and footnote 31. See also in 2005, P. Lagarde’s foreword to 
A. Kassis’ book, L’autonomie de Varbitrage commercial international. Le 
droit frangais en question, Paris, L’Harmattan, 2005. 
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As far as legal theorists are concerned, unlike sociologists who have 
stalled exploring international arbitration as a subject of analysis, 16 they 
have not expressed an interest in international arbitration any more than 
international arbitration specialists have shown an interest in legal theory. 
At best, some have recently referred to lex mercatoria in support of a 
theory seeking to substitute the pyramidal model of law inspired by Hans 
Kelsen with a competing model based on a relative understanding of 
the notion of juridicity and on the plurality of legal systems interrelated 
in a network. 17 One may observe, however, that through this reference 
to lex mercatoria, international arbitration is not apprehended as such, 
namely as a private form of dispute resolution, but rather for its ability to 
create norms other than those originating from national legal orders. Yet, 
this aspect of the phenomenon is far from exhausting the philosophical 
questions raised by international arbitration. 

4. This does not mean that international arbitration experts display no 
interest in values and that they have no views on the manner in which the 
discipline is structured and relates to other fields of law. Obviously, legal 
scholarship does not exclusively focus on a description of the solutions 
adopted in a given legal system in relation to international arbitration or 
by the arbitrators. Authors frequently take a stance on what the solution 
ought to be and fervent controversies often arise on the most significant 
issues of arbitration law. They are not indifferent to moral norms and 
the manner in which international arbitration should draw its inspiration 
from and ensure the respect of moral principles through notions such 
as contractual good faith, public policy or amiable composition , 18 T he 
underlying philosophical postulate, however, often remains implicit. 


16 The precursors in this field are Y. Dezalay and B.G. Garth, Dealing in Virtue: 
International Commercial Arbitration and the Construction of a Transnational 
Legal Order , Chicago, The University of Chicago Press, 1996 (foreword by 
P. Bourdieu). 

17 See F. Ost and M. van de Kerchove, De la pyramide ait reseau? Pour une 
theorie dialectique du droit, Brussels, Publications des Facultes universitaires 
Saint-Louis, 2002, for example at pp. 14 and 111. 

18 See in particular P. Mayer, “La regie morale dans 1 ’arbitrage international”, 
Etudes offertes a Pierre Belief, Paris, Litec, 1991, p. 379; V. Heuze, “La 
morale, Larbitre et le juge”, Rev. arb., 1993, p. 179. 
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5. Even where arbitration scholars rely on the works of legal theorists in 
support of their views, their reasoning presents a high risk of subjectivity. 
It is indeed tempting, if not a natural flow of the mind, to find in legal 
theory the vision that is best suited to support the correctness of one’s 
argument. The benefit that is consciously or unconsciously expected 
is to provide solid theoretical support to a positive law solution or to a 
proposition to change positive law. Several examples come to mind. 

An author opposed to the recognition of the legal nature of “truly 
international public policy” other than through its adoption by a national 
legal system will refer to the theories developed by Kelsen or Hart, 
rather than the works of Santi Romano or Ost and van de Kerchove. The 
reasoning conducted in this respect in a doctoral thesis entitled “The 
Arbitrator, the Judge and illegal Practices of International Commerce”, 
reads as follows: 

“According to the most traditional doctrine represented by Hart, a 
complete system of law is based on two types of rules. First, there must 
exist primary rules. These rules prescribe the types of conduct among 
individuals, they are rules of obligation among subjects of law. Second, 
there must exist so-called secondary rules. These norms have three 
functions: they permit the creation, modification and adjudication of 
primary rules, which includes the structuring of sanctions in the event 
of a breach. Lex mercatoria , however, cruelly lacks such secondary 
rules. More precisely, in order to meet this triple function, it must bor¬ 
row from the rules of State-to-State international law and of national 
law systems that govern international commerce. As a result, if a truly 
international public policy rule prohibits a conduct, it does not have 
the ability to sanction it. This final function is indeed a feature of the 
applicable national or State-to-State rule of law.” 19 

The reasoning here is intended to establish that truly international public 
policy is incapable of sanctioning unlawfulness. Taken as a simple as¬ 
sumption, this proposition would raise a host of questions. Dressed up in 
the legitimacy of Hart’s powerful thinking, it becomes a conclusion from 
which legal consequences may in turn be drawn. It nonetheless remains 


19 A. Court de Fontmichel, L’arbitre, le juge et les pratiques illicites du. com¬ 
merce international , Paris, Editions Pantheon-Assas, 2004, p. 102, author’s 
translation. 
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a mere assumption; simply, the assumption lies in the choice of the sup¬ 
porting philosophy rather than in the presentation of the concept that is 
being promoted. The resulting benefit is to present a mere allegation as the 
inescapable conclusion of a compelling reasoning. The statement remains 
a pure argument by authority. It would suffice to change the philosophical 
postulate to reach the exact opposite result. For example, were the name 
of Hart somehow be replaced with that of Holmes - another American 
philosopher-one would easily reach the opposite conclusion. For Holmes, 
law is nothing more than the “prophecies of what courts will do in fact”. 20 
As international arbitrators readily refer to “truly international public 
policy” requirements, they grant them, following Holmes’ definition of 
law, undeniable legal nature in their awards. The consequences arbitra¬ 
tors draw from international public policy considerations - for example 
the possibility to disregard mandatory rules which do not correspond 
to genuinely international public policy, 21 or to declare null and void 
a secret agreement the performance of which would result in an abuse 
of power 22 - demonstrate, in reality, the aptitude of truly international 
public policy rules to sanction unlawfulness. 23 Given its predictability, 
this aptitude to sanction unlawfulness undeniably suggests a system of 
law were one to accept Holmes’ philosophical postulate. 

Another example can be found in the quarrel over lex mercatoria. 
The strategic choice of philosophical references to address the legal 
nature of lex mercatoria has already been alluded to. 24 Authors favoring 
this concept found implicit support in the works of Maurice Hauriou or 


20 O. W. Holmes, “The Path of the Law”, Harvard Law Review, 1897, p. 457, at 
p. 461. Holmes’ famous definition of the law is summarized in the following 
phrase: “The prophecies of what the courts will do in fact, and nothing more 
pretentious, are what I mean by the law.” 

21 See, for example, the Award rendered in ICC Case No. 6379, cited in A. Court 
de Fontmichel, L’arbitre, le juge et les pratiques illicites du commerce 
international, op. cit. footnote 19, § 314 and footnote 94. 

22 See, for example, the Award rendered in ICC Case No. 6248, cited in A. Court 
de Fontmichel, L’arbitre, le juge et les pratiques illicites du commerce 
international, op. cit. footnote 19, § 215 and footnote 100. 

23 On this question in general, see infra, §§ US et seq. 

24 See supra, footnote 15. 
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more open support in those of Santi Romano. 25 Today, they naturally 
turn to the legal thinking of authors such as Francois Ost and Michel 
van de Kerchove. 26 For these legal theorists, the validity of a norm, 
defined as its aptitude to produce legal effects, rests on the three criteria 
of formal, empirical and axiological validity. The three corresponding 
poles of legality, effectiveness and legitimacy necessarily interact, either 
by reinforcing or by countering one another. 27 In this model, which is 
inspired by the tri-dimensional theory of law that had been developed in 
previous works, in particular those of the Brazilian philosopher Miguel 
Reale, all sorts of combinations are possible. 28 For example, a norm that 
is legitimate but neither effective nor legal is only a value that can be 
taken into account by lawmakers or judges; a norm that is legal but that 
has no effectiveness or legitimacy is a norm that will sink into desuetude; 
a norm that is effective but that is neither legal nor legitimate can be 
that of an occupying power; a norm that is both legitimate and effective 
characterizes the traditional notion of natural law; and in yet another 
example, a norm that is legal and effective but that is not legitimate is an 
unjust norm. This conception purports to be a synthesis between the legalist 
approach (pole of legality), the doctrine of realism, the proponents of 
which include Holmes and Ross 29 (pole of effectiveness), and the doctrine 
of natural law (pole of legitimacy). Its contribution to legal philosophy 


25 For an example ot in-depth analysis of lex mercatoria on the basis of the 
concepts developed by S. Romano, see F. Osman, Les principes generaux 
de la lex mercatoria. Contribution a l’etude d’un ordre juridique anational , 
op. cit. footnote 10. 

26 See, for example, J.-B. Racine, “Reflexions sur l’autonomie de l’arbitrage 
commercial international”, Rev. arb., 2005, p. 305, at p. 341. 

27 F. Ost and M. van de Kerchove, De lapyramide au reseau? Pour une theorie 
dialectique du droit, op. cit. footnote 17, at p. 309. 

28 M. Reale, Teoria Tridimensional do Direito: preliminares historicas et 
sistematicas, Sao Paulo, Saraiva ed., 4th ed., 1986; in French, see M. Reale, 
“La situation actuelle de la theorie tridimensionnelje du droit”, Archives de 
philosophic du droit. No. 32, Le droit international , 1987, p. 369. For a more 
exhaustive bibliography, see F. Ost et M. van de Kerchove, De lapyramide 
au reseau? Pour une theorie dialectique du droit, op. cit. footnote 17, at 
p. 310, footnote 2 and p. 364. 

A. Ross, On Law and Justice, London, Stevens & Sons Ltd., 1958. 


29 
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goes way beyond the mental games it lends itself to. It provides a dynamic 
view of the law by emphasizing the fact that “norms and legal systems 
are living realities, driven by specific movements” 30 such that there is 
permanent shifting from one position to another amongst the three poles. 
In this framework, which views juridicity - or the aptitude to be within 
the realm of law - as being variable by nature, the legal nature of lex 
mercatoria is unquestionable. This conclusion is not surprising given 
that these scholars refer to the “self-regulation phenomenon set up by 
certain powerful economic sectors (one would in particular refer to lex 
mercatoria ...)” in support of the demonstration that there is a necessity 
to “shift from the paradigm of the pyramid to that of a network”. The 
demonstration is in reality somewhat circular: the phenomenon of lex 
mercatoria, taken as a reality, provides support for a certain conception 
of the law, and it is this conception of the law that, in turn, justifies the 
juridicity of lex mercatoria for its proponents. 

6. The above considerations are only a reminder that legal theory is not 
concerned with a scientific truth that would set apart right from wrong 
or proven fact from hypothesis; rather, it simply proposes a reflection 
on the ways in which social relationships are organized. 

The more or less conscious or manipulative nature of the proposed 
justifications is captured by the notion of ideology. In this respect, Bruno 
Oppetit, quoting Jean Baechler, 31 observed that: 

“if it is true that ideology ‘is a biased discourse in which a passion 
seeks to be carried out through a value’ and that passions and values 
are arbitrary because they are not grounded in reason, then a major 
consequence flows from this proposition: an ideology can be neither 
proven nor refuted; therefore, it cannot be true or false, it can only be 
efficient or inefficient, internally consistent or inconsistent”. 32 


30 F. Ost and M. van de Kerchove, De lapyramide au reseau? Pour une theorie 
dialectique da droit, op. cit. footnote 17, p. 354, author’s translation. 

31 J. Baechler, Qu'est-ce que /'ideologic?, Paris, NRF coll. Idees, Gallimard, 
1976, p. 60. 

32 B. Oppetit, “La notion de source du droit et le droit du commerce international”, 
Archives de philosophic du droit. No. 27, “Sources ” du droit, 1982, p. 43, 
at p. 45, author’s translation. 
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Accusations of ideology have been formulated in profusion in the debate 
over lex mercatoria. In 1982, Wilhem Wengler, who was strongly opposed 
to this concept, characterized general principles of law as a “pseudo-legal 
caprice, incidentally not always a candid one”. 33 The point made was that 
national courts should not support any such approach by ordering the 
enforcement of an award based on such fantasy. 34 Presenting a doctrine 
as an ideology is a way to advocate that it pursues an end different from 
the one proclaimed. In reality, as far as ideas are concerned, what matters 
is not to be deceived by the evocative power of a wording or a mental 
representation; in other words, not to lose sight of the meaning and true 
purpose of the construct at hand. 

Those who are reluctant to use a terminology that may have been 
used too often during the second half of the twentieth century will refer 
more readily to ‘myth’ rather than to ‘ideology’. Certain authors have 
emphasized that it is inaccurate to state that “everything that is not ap¬ 
parent is unutterable or perverse”, and that legal myths are an “indirect 
assistance to knowledge”. They are not to be condemned; rather, the 
phenomenon should be analyzed and explained, “even if its deviations 
should be carefully uncovered”. 35 

7. The present Course precisely seeks to examine arbitration law 
from the angle of the visions, philosophies or, more accurately, mental 
representations that underlie the discipline. In positive law, even if 
the ‘representations’ of international arbitration have not been in the 
foreground, they undeniably structure the field. It is thus natural for 
certain authors to always agree with some and disagree with others. Such 
federations of thought are not fortuitous. For example, on questions as 
fundamental as the determination of the law applicable to the merits, the 
acceptance of the concept of Us pendens between arbitral tribunals and 


33 W. Wengler, “Les principes generaux du droit en tant que loi du contrat”, 
Rev. crit. DIP , 1982, p. 467, at p. 501, author’s translation. 

34 W. Wengler severely criticizes legal counsel who “insist on the inclusion of 
an arbitration agreement” in a contract and “make the parties believe that 
general principles of law are a complete system of legal rules equating to 
national private law systems”, ibid., at p. 500, author’s translation. 

35 Ch. Atias, Philosophic du droit, Paris, PUF, 2nd ed., 2004, pp. 317-318, 
author’s translation. 
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national courts, or the recognition of awards set aside in the State of the 
seat, the solutions recommended by Jean-Fran$ois Poudret and Sebastien 
Besson in their remarkable study on comparative law of international 
arbitration 36 will often diverge from those proposed by the author of the 
present Course in the treatise co-authored on international commercial 
arbitration. 37 Although there always will - or should be - a scientific 
convergence on the description of positive law in a given national system 
or arbitral case law, there is room for divergence on the systematization 
of the discipline, the appreciation of solutions, or propositions as to the 
trend of the evolution in the field. 38 Such divergence has no bearing on 
the intrinsic value of a given thought. It merely illustrates the fact that, 
in each case, the thinking is structured around a given representation of 
international arbitration and that, fundamentally, this is the reason for 
the quasi-systematic difference of opinion between each group. 

This Course thus seeks to bring to light the representations which 
form part of the backdrop of international arbitration and yet are crucial, 
as well as to illustrate their consequences in positive law. 39 


36 J.-F. Poudret and S. Besson, Comparative Law of International Arbitration, 
London, Sweet & Maxwell, 2007. 

37 See E. Gaillard and J. Savage (eds.), Fouckard Gaillard Goldman On Inter¬ 
national Commercial Arbitration,The Hague, Kluwer, 1999. On the internal 
consistency of these respective visions of international arbitration, see in 
particular O. Sandrock, “To Continue Nationalizing or to De nationalize? 
That is Now the Question in International Arbitration”, The American Review 
of International Arbitration, 2001, p. 301. 

38 See, e.g., E. Gaillard, “La reconnaissance, en droit suisse, de la seconde 
moitie du principe d'effet negatif de la competence-competence”, Global 
Reflections on International Law, Commerce and Dispute Resolution. Liber 
Amicorum in honour of Robert Briner (G. Aksen, K.-H. Bockstiegel, M. J. 
Mustill, P. M. Patocchi, A. M. Whitesel) eds.), Paris, ICC Publishing, 2005, 
p. 311, and J.-F. Poudret, “Exception d’arbitrage et litispendance en droit 
suisse. Comment departager le juge et l’arbitre?”, ASA Bull., 2007, p. 230. 
On this question generally, see infra, §§82 et seq. 

39 A first analysis of these representations was the subject of a keynote speech 
at the 6th Congress of the Brazilian Arbitration Committee in Salvador de 
Bahia on November 1,2006. It was later published, in its original version, in 
the JDI, 2007, p. 1182, under the title “Souverainete et autonomic: reflexions 
sur les representations de 1’arbitrage international”. 
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Chapter I 

THE REPRESENTATIONS OF 
INTERNATIONAL ARBITRATION 


8. The systematization of the various representations of international 
arbitration is all the more difficult in that, being mental representations, they 
are by definition rarely articulated as such and only appear implicitly, often 
in relation to technical issues, in the legal thinking of arbitration experts. 

9. Arbitration law has been the subject of many scholarly debates 
over the years and one may wonder to what extent the representations 
of international arbitration can be found in these controversies. 

The judicial or contractual nature of arbitration was at the center of 
a vast debate during the first half of the twentieth century. 40 At the time, 
scholars favoring the development of arbitration highlighted its contractual 
nature, whereas advocates of the judicial conception accentuated the 
supposed rivalry between arbitration and national courts. 41 Likewise, 
underscoring the contractual nature of arbitration allowed ‘foreign’ awards 
to be exempt from the restrictive regime of recognition to which foreign 
judicial decisions were subjected. After a broad consensus in favor of an 
increasingly liberal approach towards arbitration was reached, the debate 
ended with the pointless conclusion that arbitration was of a ‘mixed’ 
or *sui generis ’ nature. 42 From an ideological viewpoint, this evolution 


40 On this question, see, e.g., the chapter devoted to the nature of arbitration 
by H. Motulsky, Ecrits. Volume II, Etudes et notes sur 1’arbitrage, Paris, 
Dalloz, 1974, pp. 5 et seq. 

41 Paradoxically, it is by insisting on the purely private nature of the arbitral 
award that a number of authors today seek to revert to the ancient conception 
that focused on the judicial decisions rendered at the seat in relation to an 
arbitration rather than on the arbitral award itself: see, e.g., S. Bollee, Les 
methodes du droit internationalprive d Tepreuve des sentences arbitrates, 
op. cit. footnote 9. On this question generally, see infra, §§ 130 et seq. 

42 On this question, see for example R. David, Arbitration in International Trade, 
Deventer, Kluwer Law and Taxation Publishers, 1985, §§83 et seq. See also 
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shows that the representations underlying each of these conceptions 
have become meaningless as their respective purposes have either been 
fulfilled or become obsolete. In reality, the debate was not adequately 
defined as the contractual nature of arbitration could not, in itself, resolve 
the fundamental question of the source of validity of the agreement from 
which arbitrators derive their power to adjudicate. 

The same limitation applies to the distinction that certain private 
international law scholars attempt to draw between the territorial and 
contractual approaches to international arbitration. The distinction 
between territoriality and party autonomy is not always clear-cut and is 
sometimes presented as a matter of degrees. For example, in a discussion 
on ‘Territoriality versus Autonomy’, Professor Roy Goode has identified 
six intermediate degrees between the most extreme positions of these 
opposing views. 43 Here again, the issue is framed inadequately as one of 
the terms of the distinction, namely contractual characterization, lacks 
the ability to resolve by itself the many questions relating to the source 
of an arbitration agreement’s validity. In this presentation, the emphasis 
on the contractual approach in reality serves to provide support for the 
territorialist view of international arbitration. The very term ‘territoriality’ 
is, in turn, far from being unambiguous, as the law that determines the 
conditions of recognition of arbitral awards in a given legal system is 
just as territorially slanted as the law of the country which determines 
the conditions under which arbitral proceedings are to be conducted in its 
territory. As a result, neither the territoriality, be it actual or assumed, of 
the various laws on arbitration, nor the contractual nature of arbitration 
can adequately provide a structuring and complete vision of international 
arbitration. 

10. Only those conceptions that can account for the entire phenomenon 
of international arbitration, its sources, its objectives and its structure will 
be examined in this Course. There are three structuring representations 
of international arbitration. The first relegates international arbitration 
to a component of a single national legal order. The second anchors 


the debates during the Amsterdam Session of the Institute of International 
Law of 1957, Yearbook , 1957, vol. 47, part 11, p. 394, at pp. 398-401. 

43 R. Goode, “The Role of the Lex Loci Arbitri in International Commercial 
Arbitration”, Arbitration International , 2001, p. 19. 
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international arbitration in a plurality of national legal orders. The third 
representation, which the author of this Course favors, is that which 
recognizes an autonomous character to international arbitration, viewed 
as having generated an authentic legal order: the arbitral legal order. 


A. International Arbitration Relegated to a Component of a 
Single National Legal Order 

11. The first representation that accounts for international arbitration in 
a comprehensive manner simply assimilates the arbitrator to a national 
judge exercising his or her function within a single national legal order, 
that of the seat of the arbitration. In this conception, the seat is understood 
as a forum: the award’s legal force stems exclusively from the law of the 
State where the arbitration took place. An award is not so much ‘inter¬ 
national’ as it is ‘Colombian’ or ‘English’ because the arbitral proceedings 
were held in Colombia or in England. Although this representation dates 
back to the early days of international arbitration, it would be mistaken 
to assume that it is no longer present in contemporary thinking. 

1. The Justifications 

12. Two justifications are put forward for the representation that 
relegates international arbitration to a component of the legal order of 
the seat and that considers the arbitrator as an organ of the seat’s legal 
order: the objecti vist and the subjectivist views. Although, from a strictly 
logical standpoint, these two lines of thought are mutually exclusive, 
they sometimes coexist in the writings of a number of authors. 

a) The Objectivist View 

13. The objectivist view was expressed quite forcefully by E A. Mann 
in an article published in 1967, entitled “Lex FacitArbitrum ”. 44 The entire 
article was designed to criticize the most internationalist conception of 


44 


F. A. Mann, “LexFacit Arbitrum”, International Arbitration. Liber Amicorum 
for Martin Domke (P. Sanders ed.), The Hague, Marlinus Nijhoff, 1967, 
p. 157, reprinted in Arbitration International , 1986, p. 241. 
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arbitration as expressed by Berthold Goldman in his 1963 Course at 
The Hague Academy on conflict of laws in international arbitration. 45 
After addressing historical considerations, the author did not conceal his 
intention to refute the theory presented as follows: 

“Professor Goldman has lent his authority to a statement of special 
clarity: ‘toute recherched’un systeme de rattachement correspondant a 
la nature de I ’arbitrage international debouche sur l’ineluctable necessite 
d’un systeme autonome, et non national.”’ 46 

The author also refers to the works of Charalambos Fragistas 47 and Philippe 
Fouchard, 48 who shared the same internationalist view. One of the major 
achievements of these works, which are strikingly modern even today, 
is to have prompted the systematization of the opposite view, winch had 
been widely held in certain professional circles, especially in England, 
but which had not been clearly conceptualized until then. 

This conception is entirely based on the assimilation of the arbitrator 
with the national judge of the country of the seat. It assumes that arbitral 
tribunals are just one of the various types of courts that make up each 
legal order. An arbitral tribunal sitting in France, for example, ranks 
among other French courts, in the same way as a Tribunal de Grande 
Instance or a Tribunal de Commerce would. F. A. Mann considers that: 

“There is a pronounced similarity between the national judge and the 
arbitrator in that both of them are subject to the local sovereign. If, in 
contrast to the national judge, the arbitrator is in many respects, but 
by no means with uniformity, allowed and even ordered by municipal 
legislators to accept the commands of the parties, this is because, and 
to the extent that, the local sovereign so provides. 


4:1 B. Goldman, “Les conflits de lois dans Farbitrage international de droit 
priv6”, op. cit. footnote 3. 

46 F. A. Mann, “Lex Tacit Arbitrum”, op. cit. footnote 44, p. 158. Berthold 
Goldman’s statement reads: “any search for connecting factors specific to 
the nature of international arbitration results in the inescapable necessity of 
an autonomous, not national, system”, author’s translation. 

47 Ch. N. Fragistas, “Arbitrage etranger et arbitrage international en droit prive”, 
Rev. crit. DIP , I960, p. 1. 

48 Ph. Fouchard, L’arbitrage commercial international, Paris, Dalloz, 1965. 
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This is also the answer to certain scholars who argue that arbitration 
has a character entirely different from judicial proceedings, that arbitration 
‘ne met cn aucune maniere en jeu ie service public cle la justice ... et 
ne manifeste ni n’exerce la souverainete’ and that for these reasons it 
cannot be ‘assimile au fonctionnement du service public de la justice 
dans 1’Etat oil il est geographiquement localise.’ [B. Goldman, above- 
mentioned Course.] Is not every activity occurring on the territory of a 
State necessarily subject to its jurisdiction? Is it not for such State to say 
whether and in what manner arbitrators are assimilated to judges and, 
like them, subject to the law? Various States may give various answers 
to the question, but that each of them has the right to, and does, answer 
it according to its own discretion cannot be doubted.” 49 


49 F. A. Mann, “Lex Facit Arbitrum ”, op. cit. footnote 44, p. 162, quoting 
B. Goldman, “Les conflits de lois dans Parbitrage international de droit 
prive”, op. cit. footnote 3. The reference to Berthold Goldman’s statement 
reads in English: “arbitration ‘in no way involves the public service of justice 
... nor does it illustrate or exercise sovereignty’; and for these reasons it 
cannot be ‘assimilated to the functioning of the public service of justice in 
the State in which it is geographically found”’, author’s translation. 

Mann’s views are not universally shared, even in England. In the context of 
the reform of English arbitration law that led to the 1996 Arbitration Act, 
Lord Wilberforce thus stated: 

“I would like to dwell for a moment on one point to which I personally attach 
some importance. That is the relation between arbitration and the courts. I 
have never taken the view that arbitration is a kind of annex, appendix or 
poor relation to court proceedings. I have always wished to see arbitration, 
as far as possible, and subject to statutory guidelines no doubt, regarded as a 
freestanding system, free to settle its own procedure and free to develop its 
own substantive law - yes, its substantive law. I have always hoped to see 
arbitration law moving in that direction. That is not the position generally 
which has been taken by English law, which adopts a broadly supervisory 
attitude, giving substantial powers to the court of correction and otherwise, 
and not really defining with any exactitude the relative positions of the 
arbitrators and the courts. Other countries adopt a different attitude and so 
does the UNC1TRAL model law. The difference between our system and that 
of others has been and is, I believe, quite a substantial deterrent to people 
to sending arbitrations here ...” 

These words were recalled by Lord Steyn in Lesotho Highlands , [2006] AC 
221, § 18. 
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F. A. Mann even goes so far as to deny all legitimacy to the term ‘inter¬ 
national arbitration’: 

“[T]he phrase is a misnomer. In the legal sense no international commercial 
arbitration exists. Just as, notwithstanding its notoriously misleading 
name, every system of private international law is a system of national 
law, every arbitration is a national arbitration, that is to say, subject to 
a specific system of national law.” 50 

The striking feature of this theory is that it categorically rejects the idea 
that the parties are free to choose the law that should govern the arbitration: 

“The same answer [according to which any activity taking place within 
a State necessarily falls under its jurisdiction] must also be given to 
those who suggest that the lex arbitri is constituted, not by the law 
of the seat of the arbitration, but by the law to which, expressly or 
impliedly, the parties have submitted their contract, i.e. the proper law 
of the contract.” 51 

Indeed, F. A. Mann considers that the parties’ freedom as to choice of law 
is a “wholly impracticable doctrine” as it does not identify the norm that 
grants the parties the right to submit their arbitration to the regime that 
they deem most appropriate. 52 He maintains that only the legal system 
of the seat can objectively, and with no input from the parties, offer a 
structure within which arbitration is allowed to prosper. 53 

b) The Subjectivist View 

14. The theory according to which the juridicity of international 
arbitration can only stem from the legal order of the seat also finds an 
expression in more subjectivist terms. This latter trend maintains that by 


50 Ibid., p. 159. 

51 Ibid., p. 162. 

52 Ibid, and footnote 27. 

53 On the persistence of this objectivist view in contemporary legal thinking, see, 
e.g., with some nuances, W. W. Park, “The Lex Loci Arbitri and International 
Commercial Arbitration”, International and Comparative Law Quarterly , 
1983, p. 21, at p. 22. 
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choosing a specific State as the seat of arbitration, the parties or, in the 
absence of an agreement between the parties, the arbitration institution 
or the arbitrators, have intended to submit the arbitration to the exclusive 
control of that State’s legal order. 

In the article published in 2001 entitled “The Role of the Lex Loci 
Arbitri in International Commercial Arbitration”, Professor Roy Goode 
endeavors to show that, contrary to what is often proclaimed, the choice 
of the seat of the arbitration is not fortuitous, nor is it simply a matter of 
convenience. When the parties make a choice in this respect, they are 
in fact expressing their intent to subject themselves to a given national 
legal order. In the same vein, F. A. Mann, who otherwise supported an 
object!vist view of the localization of arbitration, also claimed that: 

“Frequently the seat is expressly determined by the parties: ‘Arbitration 
in London’; such a choice is usually far from fortuitous, but made for 
good and well-understood reasons and purposes” 

and severely criticized, without providing further justification for his 
position, the opposite view as being “wrong and unproven”. 54 In this 
conception, when, in the absence of an agreement between the parties, 
the arbitration institution or the arbitrators themselves select the seat of 
the arbitration, this still amounts to a proxy expression of the parties’ 
intention to be subject to the control of a given legal order. 55 

Jean-Franqois Poudret and Sebastien Besson share this view of inter¬ 
national arbitration in their treatise on Comparative Law of International 
Arbitration . 56 While carefully avoiding the terms lex loci arbitri or lex 
fori. , these authors base the entirety of the regime governing arbitration 
- including questions such as the formal validity of the arbitration agree¬ 
ment, arbitrability, the constitution of the arbitral tribunal, fundamental 
procedural guarantees, assistance provided by national judges, and the 
review of awards - on the concept of “loi d’arbitrage” or “lex arbitrii ”, 


54 F. A. Mann, “Lex Facit Arbitrum ”, op. cit. footnote 44, p. 163 and footnote 
30. 

55 R. Goode, “The Role of the Lex Ix>ci Arbitri in International Commercial 
Arbitration”, op. cit. footnote 43, p. 32. 

56 J.-F. Poudret and S. Besson, Comparative La.w of International Arbitration , 
op. cit. footnote 36. 
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understood as the law of the seat of the arbitration. 57 Here, the concept 
of lex arbitrii is understood as being the arbitrators’ equivalent of the 
national judges’ lex fori 58 The connection between arbitration and the 
legal order of the seat is portrayed as being dependent on the parties’ 
will more than on the material conduct of the arbitral proceedings. It 
nonetheless establishes an exclusive correlation between each arbitration 
and a single national legal order, which is the exclusive source of its legal 
force. This correlation is later used as the express or implicit premise of 
all reasoning related to arbitral proceedings, the law applicable to the 
merits or the fate of the ensuing award, to take only three examples. 59 

15. One has to admit that any reasoning which attempts to reconstruct 
the parties’ intention regarding their choice of the seat of their arbitration, 
as if all situations were the same, is a highly speculative exercise, even 
when the parties themselves have directly decided on the matter. The only 
certainty is that the parties have decided to have their dispute resolved 
by way of arbitration and that therefore they have not, by definition, 
submitted such dispute to the national courts of any given country. The 
idea that they nonetheless implicitly accepted that the fate of their dispute 
be ultimately subjected to the conceptions of the seat’s legal order on 
arbitration - or, in practice, what the courts of the seat will decide - seems 
questionable to say the least. 90 


57 Ibid., §§ 112 et seq., pp. 83 et seq. 

38 In the same vein, see, e.g., A. Hirsch, “The Place of Arbitration and the Lex 
Arbitri”, The Arbitration Journal, September 1979, vol. 34, no. 3, p. 43, 
who openly admits that the lex arbitri “is the equivalent of the lex fori, for 
arbitration procedures”. It is noteworthy that, both in legal scholarship and 
in practice, reference is often made to Hex arbitri literally ‘the law of the 
arbitrator’, and not to Hex arbitrii literally ‘the law of the arbitration’. In 
this Course, reference will be made to Hex arbitri', which is the terminology 
generally used in international arbitration, although the author recognizes 
that the accurate terminology, should one agree with the underlying idea, 
would be Hex arbitrii’. 

59 Regarding this reasoning, see infra, II. 

60 On this issue, see also infra, §§ 90 and 102. 
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16. What matters, for the puipose of the present study, is the identifica¬ 
tion of the philosophical postulates on which this conception is based, 
be it in its objectivist vein or in its variation based on the parties’ real or 
assumed intent. 

2. The Philosophical Postulates 

17. The view that holds international arbitration as being exclusively 
anchored in the legal order of the country of the seat appears to find its 
main justification in a form of State positivism and in an exacerbated 
quest for legal harmony. In other words, international arbitration can 
only stem from States and, in order to avoid ‘chaos’, from one particular 
State. 

a) State Positivism 

18. The first characteristic of the vision which exclusively anchors 
arbitration, be it domestic or international, in the legal order of the seat 
is founded on a strict positivism which finds inspiration in the ideas of 
Kelsen or Hart more than in any other representation of the law. Any 
right stems from a given rule which in turn derives from another rule, 
in a perfect structure of which only the cornerstone remains a mystery. 
Poudret and Besson make no secret of this premise in their reasoning: 

“Without entering into a philosophical debate, we consider that the 
parties’ will is necessarily based on a legal system from which it derives 
its validity. The lex arbitrii builds the foundation ( Grundnorm ) for the 
effectiveness of the arbitration agreement. Together with public inter¬ 
national law, it constitutes one of the two potential bases for arbitration.” 61 


F. A. Mann was just as clear on the subject: 

“Every right or power a private person enjoys is inexorably conferred 
by or derived from a system of municipal law which may conveniently 
and in accordance with tradition be called the lex fori, though it would 


61 J.-F. Poudret and S. Besson, Comparative Law of International Arbitration , 
op. cit. footnote 36, § 112, p. 83. 
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be more exact (but also less familiar) to speak of the lex arbitri or, in 
French, la loi de Varbitrage .” 62 

19. As widely accepted as it is, however, State positivism cannot in itself 
justify the view that anchors international arbitration solely in the legal 
order of the seat. This conception in reality stems from the combination 
of State positivism and a desire to unilaterally ensure an improbable 
international harmony of solutions regarding the fate of arbitral awards. 

b) The Quest for Order 

20. Having postulated that the arbitrators’ power can only derive from a 
national legal order, scholars who equate the seat of the arbitration with 
the forum of a national court essentially justify their position by the notion 
that the legal order of the seat is the one having the most complete and 
effective control over the arbitration. 63 This approach, favored by F. A. 
Mann, is based on a classic private international law methodology which 
aims at selecting the law most closely connected to the relationship at 
hand. Mann stated that “ft]he lex arbitri cannot be the law of any country 
other than that of the arbitration tribunal’s seat”. 64 To the extent that the 
State of nationality or residence of the arbitrators is less likely to have an 
effective control over the arbitration, “it becomes obvious that there is 
only one single State qualified to create the lex arbitri ”. 65 Here again, the 
argument amounts to an act of faith rather than an actual demonstration. 

21. The same approach winch, following a traditional choice of law 
methodology, connects each arbitration with a single legal order that 
would exclusively govern its regime, is today found in the more modem 
concern for harmonized solutions on an international plane, or, in Batif- 
fol’s wording, for the best possible ‘coordination’ between the various 
legal systems. In recent years, this doctrine has been enthusiastically 
promoted by Professor Sylvain Bollee. The centralization of court control 


62 F. A. Mann, “Lex Facit Arbitrum ”, op. cit. footnote 44, p. 160. 

63 Ibid., p. 161. 

64 Ibid. 

" s Ibid. 
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over awards at the seat of the arbitration, stemming from the notion that 
arbitration is exclusively anchored in the legal order of the seat, “presents 
a benefit ... that is particularly valuable: the crucial predictability of 
solutions”. 66 Antoine Kassis has developed the same idea in L’autonomie 
de l’arbitrage commercial international A In the preface to this book, 
Professor Lagarde similarly emphasizes the “chaos” that would prevail 
in international arbitration if the decisions relating to an arbitration made 
at the seat were not recognized within all other legal orders pursuant 
to the general rules of recognition and enforcement of foreign awards. 

22. An international harmony of solutions can, in reality, only come 
about if all States adopt identical arbitration legislation and, above all, if 
the adopted solutions are applied uniformly by the courts of each State. 
Despite the efforts made internationally towards such harmonization, 68 one 
must admit, to be realistic, that arbitration laws and, more significantly, 
the attitude of the various national courts towards arbitration, differ 
considerably. It is precisely because of such differences that the issue of 
the determination of the law applicable to the arbitration is of interest. 
In this respect, one cannot agree with authors who tend to minimize the 
importance of the issue and suggest that, in light of the modernization of 
national laws, the internationalization of arbitration, designed to avoid it 
being subjected to outdated domestic laws or to the hostility of domestic 
courts, has become less of a necessity. 69 This would amount to saying 
that there are only ‘false conflicts’ on the subject, to use the expression 
referred to in American private international law thinking. Practice shows 
that, in reality, there is a double, contradictory, trend in international 
arbitration: on the one hand, the modernization of laws and, on the other 
hand, the judicial exacerbation of idiosyncrasies. The recent prolifera¬ 
tion of anti-suit injunctions to the benefit of local businesses suffices to 
defeat the idea that the emancipation of arbitration from the seat’s legal 


66 S. Bollee, op. cit. footnote 9, at p. 367, author’s translation. 

67 A. Kassis, L’autonomie de Varbitrage commercial international. Le droit 
frangais en question , Paris, L’Harmattan, 2005. 

68 In particular, in terms of arbitration agreements, reference is here made to 
Article II of the 1958 New' York Convention and to the UNCITRAL Model 
Law. 

69 See R. Goode, op. cit. footnote 43, p. 38. 








24 


Emmanuel Gaillard 


order is less of a necessity than in the past. 70 In the current context of 
differing laws and diverging ways in which domestic courts apply those 
laws, the only valid question is whether a single law, irrespective of its 
degree of conservatism and the manner in which domestic courts decide 
to apply it, is entitled to govern an arbitration for the sole reason that it 
happens to be that of the country where the arbitration is taking or has 
taken place. In terms of order, the benefit is tangible. In terms of justice, 
hardly so. One simply has to consider the numerous situations in which 
the courts of the seat have developed idiosyncratic theories with a view 
to helping one of the parties to the arbitration, often a national of that 
country. 71 Anti-suit injunctions will be addressed below. 72 At this juncture, 
it suffices to observe that the centralizing conception of the source of the 
arbitrators’ power to adjudicate belongs to a philosophical tradition that 
readily favors injustice over chaos. 73 


B. International Arbitration Anchored in a Plurality of 
National Legal Orders 

23. The second representation of international arbitration considers that 
the source of juridicity of an award does not derive from a single legal 
order - that of the seat - but rather from all legal orders that are willing, 
under certain conditions, to recognize the effectiveness of the award. In 


70 On this issue, see infra, §§ 72 el seq. This does not imply that hostility 
towards arbitration cannot occasionally be expressed through legislation. 
An example of this trend may be found in Bolivia’s preliminary draft law of 
2007 on the abrogation of Law No. 1770 of March 10, 1997 on arbitration 
and conciliation aimed at excluding arbitration from the accepted means 
of dispute settlement and to invalidate arbitration agreements for pending 
disputes in the absence of a renewed agreement between the parties. 

71 See examples infra, II, §§ 73 et seq. and §§ 77 et seq. 

72 See infra, § 75. 

73 This tradition, which is characteristic of the positivist doctrines, is not 
entirely lacking in the natural law school of thought. On the notion that one 
may tolerate the application of an unfair rule to avoid a scandal or chaos 
(“propter vitandum scandalum vel turbationem ”), see Thomas Aquinas, 
Summa Theologica, 1.2,9.96, al. 
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this multilocal representation, contrary to the monolocal approach, the law 
of the seat, whi le not completely disregarded, is considered to be just one 
legal order among others. It is no longer viewed as the exclusive source 
of the arbitrators’ power to adjudicate. All laws that are likely to have 
a connection with a given arbitration are considered as having an equal 
say with regard to the validity of the award. The law of the country or the 
countries where enforcement is sought has indeed as much entitlement in 
this respect as that of the State in which the arbitration took place. 74 In this 
conception, one may readily observe that “arbitrators have no forum” or, 
rather, that the world, not a specific State - be it that of the seat - is their 
forum. The award is no longer considered to be specifically ‘Colombian’ 
or ‘English’. Its ‘international’ nature prevails over the idea that it is 
exclusively rooted in the law of the seat based on an anthropomorphic 
approach of attributing a nationality to awards. Another way of expressing 
the same idea is to underscore the decentralized character of this vision 
of international arbitration, whereas the conception that regards the law 
of the seat to be the sole source of validity of the award is centralizing. 

24. From a methodological standpoint, these two representations are 
opposed in that they apprehend the same phenomenon from two different 
angles, one approaching it from its starting point, the other focusing 
on the end result. One contemplates the chronological unfolding of an 
arbitral proceeding and takes the view that arbitrators can only fulfill 
their mission if they have previously received the authority to do so by 
virtue of a law that happens to be that of the seat of the arbitration. The 
other captures the arbitral process through its end result, that is to say 
an award that is binding on the parties. It is the recognition of the award 
that retrospectively validates the entire process. This reversal, which 
may be characterized as a Copernican revolution, underpins the entire 
reasoning. 75 


74 On this issue, see E. Gaillard, “L’interference des juridictions du siege dans 
!e deroulement de 1’arbitrage”, Liber Amicorum Claude Reymond. Autour 
de Varbitrage, Paris, Litec, 2004, p. 83. See also infra, § 36. 

75 On this Copernican revolution, see E. Gaillard, “Souverainete et autonomie: 
reflexions sur les representations de l’arbitrage international”, op. cit. footnote 
39, at p. 1173. See also “L’interference des juridictions du siege dans le 
deroulement de Parbitrage”, op. cit. footnote 74, p. 89. 
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25. The philosophical postulates of this second representation will be 
outlined first, followed by a critical analysis. 

1. The Philosophical Postulates 

26. The representation of i nternational arbitration that anchors the arbitral 
process in a plurality of national legal orders shares with the former the 
fact that it is based on strict State positivism. They differ only in that it 
conceives relationships among States following a Westphalian model of 
sovereignty. 

a) State Positivism 

27. Contrary to the caricatured presentation it sometimes receives, the 
conception that roots the juridicity of arbitration in a plurality of legal 
orders does not consider the parties’ will to be the sole source of the 
binding force of the arbitration agreement, the various stages of the arbitral 
proceedings and the resulting award. In this conception, the award is not 
considered to be “floating in the transnational firmament, unconnected 
with any municipal system of law”. 76 It is indeed the national legal orders 
that recognize the legitimacy of this private means of dispute resolution 
and that determine the conditions of the effectiveness of the award as the 
end result of the arbitral process. Accordingly, this model is perfectly in 
keeping with strict legal positivism. 

28. The following criticism, made by a proponent of the centralized 
view of arbitration, is therefore inapposite: 

“Even the most ardent advocates of party autonomy appear to accept 
that arbitration must act within some system of law. Their case is that 
the only relevant system is that of the stale of enforcement. But this 
argument never gets off the ground, for it presupposes that the arbitral 
process works in a complete legal vacuum unless and until application 


76 In Bank Mellat v. Helliniki Techniki SA, Kerr IJ stated that: “[djespite sug¬ 
gestions to the contrary by some learned writers under other systems, our 
jurisprudence does not recognise the concept of arbitral procedures floating 
in the transnational firmament, unconnected with any municipal system, of 
law”, [1984] 1 QB 291, at p. 301. 
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is made to enforce the award as a foreign award. If that were so, then at 
the time of its rendering the award would have no legal underpinnings 
at all. It would undoubtedly be the product of the parties’ agreement, 
under which they assented to be bound, but as stated earlier that assent 
is no more than an agreement, lacking any legal force unless accepted 
as binding by the relevant national law; and the only possible law is 
the lex loci arbitri.” 11 

Even assuming, as postulated in legal positivism, that the ability to sanc¬ 
tion a conduct or to enforce a norm through State means is the defining 
criteria of the legal nature of a process, the mere fact that such sanction 
would be applied a posteriori by no means undermines its existence. By 
definition, the ability to impose sanctions that is inherent to the positivist 
conception of the law may or may not be put into effect depending on 
whether or not the addressee of the norm spontaneously fulfills his or 
her obligations. The fact that force may not always be resorted to does 
not mean that such norm does not exist. The view that denies the legal 
nature of the arbitral process based solely on the ultimate recognition of 
the effectiveness of the award is just as unconvincing as the position that 
denies the legal nature of an obligation to repay a debt in all situations in 
which a debtor does not wait for his or her property to be seized before 
repaying such debt. 

29. This may explain why a scholar such as Professor Pierre Mayer has 
recognized that the approach that consists in assessing the juridicity of 
an award based on the result of the arbitral process meets no theoretical 
objection. 78 Rather, he has questioned the suitability of this approach, 
on the ground that centralization around the notion of the seat of the 
arbitration, understood as a forum, is preferable in practice. 79 


77 R. Goode, “The Role of the Lex Loci Arbitri in International Commercial 
Arbitration”, op. cit. footnote 43, pp. 29-30, emphasis added. 

78 P. Mayer, “The Trend Towards Delocalisation in the Last 100 Years”, The 
Internationalisation of International Arbitration. The LCIA Centenary 
Conference (M. Hunter, A. Marriott, V.V. Veeder eds.), London/Dordrecht/ 
Boston, Graham & Trotman/Martinus Nijhoff, 1995, p. 37. 

On this line of reasoning, see supra, § 21. 


79 
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b) The Westphalian Model: Indifference as a Virtue 

30. The multilocal conception of international arbitration is based on 
the compelling notion that each State can make a decision regarding 
the award, irrespective of other States’ decisions, which often implies a 
retrospective assessment of the validity of the arbitration agreement on 
which the award is based, as well as of the regularity of the conduct of 
the arbitral process. 

31. In a lecture at Tel Aviv University in 1986, Arthur Taylor von Mehren 
stated, after having noted that the arbitral proceedings could take place 
in one or more States, according to the wishes of the parties: 

“Contemporary arbitration proceedings are thus ambulatory in the sense 
that they need not be geographically localized. There is no requirement 
in practice that the politically organized society on whose territory an 
arbitration is to proceed accord its prior authorization. Furthermore, 
though assistance from national court systems can be helpful in various 
ways, usually arbitrations can effectively proceed without such court 
assistance. Where recognition and enforcement of the award are desired, 
the Austinian sovereign can impose conditions before affording the 
requested assistance. However, no sovereign enjoys an exclusive right 
to deal with the award and one or more sovereigns’denial of recogni¬ 
tion or enforcement does not deprive the award of its legitimacy nor 
necessarily render it worthless. 

In the case of judicial proceedings, sovereignty is focussed; in the 
case of international commercial arbitrations, it is diffuse or distributed. 

As a result, unlike the judge, the arbitrator has no lexjori.' m 

In other words, the centralization of international arbitration in a single 
legal order, based on the outdated analogy between international arbitra- 


80 A. T. von Mehren, “Limitations on Party Choice of the Governing Law: Do 
They Exist for International Commercial Arbitration?”, The Mortimer and 
Raymond Sackler Institute of Advanced Studies, Tel Aviv University, 1986, 
pp. 19-20, emphasis added. The allusion to the “Austinian sovereign” is a 
reference to the Austinian doctrine which essentially regarded the law as 
commandments, and held that such commandments could only be issued by 
States. On this argument, see, e.g., G. Fasso, Storia dellafilosofia del diritto. 
Ottocento e Novecento , op. cit. footnote 14. 
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tion and national courts, is not the only possible model. Each State is 
equally entitled to make its own determination as to the private instrument 
constituted by an international arbitral award. 

32. This model can be labeled as Westphalian by analogy to the world 
order based on a juxtaposition of sovereign powers established for the 
international community after the 1648 Peace of Westphalia. 81 According 
to this model, which for many best defines contemporary international 
law, States - and not any supranational order - are the sole source of 
sovereignty, and the legitimacy of international organizations themselves 
comes from the fact that their existence is a product of the will of sovereign 
States. This model does not, of course, exclude inter-State cooperation. 

33. In international arbitration, the New York Convention on the Rec¬ 
ognition and Enforcement of Foreign Arbitral Awards of June 10, 1958 
reflects the same philosophy. Although it did not go as far as replacing, as 
suggested by the International Chamber of Commerce (ICC) in its 1953 
preliminary draft convention, the notion of ‘foreign award’ - which was 
already used in the Geneva Convention of September 26, 1927 on the 
Execution of Foreign Arbitral Awards - with the more modern expression 
of ‘international award’, this instrument establishes the conditions under 
which each State undertakes to recognize and to enforce on its territory 
arbitral awards rendered in other States. 82 As compared to the Geneva 
Convention of 1927, the New York Convention considerably minimizes 
the importance of the role of the seat and, although it leaves the State 
of the seat free to control arbitrations carried out on its territory as it 
sees fit, it shifts the focus on the conditions of recognition of awards in 
the national legal orders where enforcement is sought. As the ICC had 
suggested, the law of the seat becomes secondary and can be trumped by 


81 On the theorization of the ‘Westphalian’ model as opposed to the so-called 
‘United Nations Charter’ model, see A. Cassese, International Law and 
Politics in a Divided World, Oxford, Oxford University Press, 1986, §§ 225 
et seq. 

82 Enforcement of International Arbitral Awards: Report and Preliminary Draft 
Convention adopted by the Committee on International Commercial Arbitra¬ 
tion at its meeting of March 13,1953, Brochure No. 174 of the International 
Chamber of Commerce, published in ICC Bull., May 1998, p. 32. 












30 


Emmanuel Gaillard 


an agreement between the parties with respect to the composition of the 
arbitral tribunal or the conduct of the arbitral proceedings (Article V( 1) 
(d)). On these important matters, compliance with the prescriptions of the 
law of the seat is no longer subject to sanctions in other countries. The 
same logic applies to the arbitration agreement: party autonomy prevails 
over the law of the seat (Article V(l)(a)). Moreover, the arbitrability of 
the dispute and the award’s compliance with the requirements of public 
policy are assessed in light of the conceptions of the State in which 
enforcement is sought (Article V(2)). All other provisions relating to 
the review of awards in the country in which enforcement is sought are 
substantive provisions set forth by the Convention itself. The Convention 
thus clearly departs from the idea that the legal order of the seat is the 
only source of the award’s legal force. If that were true, there would be 
no justification for awards to benefit from the Convention in all other 
State parties in situations where, in accordance with the intentions of the 
parties, such awards have been rendered without the arbitrators abiding 
by the provisions of the law of the seat of the arbitration relating to the 
arbitration agreement, the composition of the tribunal or the arbitral 
procedure. 

From a methodology standpoint, the Convention’s significance lies 
in the invitation made to the courts of the country where enforcement 
is sought to focus on the raw product constituted by the award, and no 
longeron the court decisions surrounding the award that may have been 
rendered at the seat of the arbitration. This is in stark contrast with the 
Geneva Convention of September 26,1927. In the regime set up in 1927, 
recognition or enforcement of an award were subject to the requirement 

“Ifjhat the award has become final in the country in which it has been 
made, in the sense that it will not be considered as such if it is open 
to opposition , appel or pourvoi en cassation (in the countries where 
such forms of procedure exist) or if it is proved that any proceedings 
for the purpose of contesting the validity of the award are pending” 
(Article 1(d)). 

The 1927 Convention was thus entirely based on the outdated notion 
that an award’s legal force derives from the authorization to use this 
means of dispute resolution given by the local sovereign to the parties. 
This latter conception, which corresponds to the first representation 
discussed in this Course, is no longer that adopted by the 1958 New 
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York Convention. Even though, by way of compromise, the New York 
Convention does not extend its protection to awards set aside at the seat 
(Article V(l)(e)), while granting the freedom to recognize such awards 
to the State in which enforcement is sought by virtue of its ordinary rules 
on arbitration (Article VII) - something that reflects its total neutrality 
on the subject - the New York Convention has clearly broken away from 
the ancient conception which considers the juridicity of international 
arbitration to be exclusively rooted in the legal order of the seat. 

34. In a Westphalian model, the least one would expect of States which 
reserve, within the conventional limits established by international 
instruments such as the New York Convention, the right to review arbitral 
awards is to refrain from imposing their views on arbitration upon other 
States, who are equally sovereign. The example of anti-suit injunctions, 
which are used by national courts - be it those of the seat of arbitration 
or otherwise - to attempt to impose their views on arbitration on all 
other jurisdictions by assessing the validity of the arbitration agreement 
or determining any other reason on the basis of which the arbitrators, in 
their opinion, are not in a position to fulfill their mission, illustrates the 
soundness of the Westphalian model which directs States to only make 
decisions within the confines of their own legal order. 83 In this domain, 
as in many others, indifference is a virtue. 

2. Critical Analysis 

35. A representation, by definition, can only be assessed in terms of 
internal consistency or of efficiency, not in terms of right or wrong. 84 It 
is thus in terms of consistency and efficiency that one must assess the 
second representation of international arbitration which, by contrast with 
the previous model, considers the juridicity of arbitration to stem from 
the law of the State or the States in which enforcement of tire resulting 
award is sought. Consideration will also be given to the dangers arising 


83 For examples of anti-suit injunctions which seek to disrupt an arbitration and 
the - equally extra-territorial - reactions to them, see IAI Series on Inter¬ 
national Arbitration No. 2. Anti-Suit Injunctions in International Arbitration 
(E. Gaillard ed.), Huntington, Juris Publishing, 2005, and infra , §§ 72 etseq. 

84 See supra, § 6. 
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from a mechanistic understanding of the multilocal representation of 
international arbitration. 

a) The Respective Title of the Law of the Seat and That of the Place 
or Places Where Enforcement is Sought to Govern the Juridicity of 
Arbitration 

36. If one were to assess, in pure private international law terms, the 
respective titles of various laws to govern a single situation, it would 
appear that the law of the State where enforcement is sought has a stronger 
title than the law of the seat to impose its views on what constitutes an 
arbitration worthy of legal protection. To probe this conclusion, one must 
consider the situation in which the law of the country of enforcement and 
that of the country of the seat are different. The fact that, at times, the 
country of the seat would also be the country or one of the countries of 
enforcement does not mean, from an analytical point of view, that one 
should not evaluate the respective weight of each of these two distinct 
titles in contemplating the situation in which they do not coincide. 

Seen in this light, the examination finds a clear answer. Between a 
State that simply hosts arbitral proceedings in its hotels or its conference 
centers and a State that authorizes the seizure and forced sale of assets 
on its territory, the latter manifestly has the strongest title to determine 
what it regards to be an arbitral award worthy of legal protection and, 
retrospectively, what it considers to be a valid arbitration agreement and 
proper arbitral proceedings. 85 The State of the place of enforcement has 
such a strong title that it would hardly be conceivable, de lege ferenda , 
to replace a review of the award in that country by a review conducted 
solely in the country of the seat of the arbitration. Save within a federative 
system, it is indeed very difficult to imagine that the State of enforcement 
relinquish any form of control over the awards it is called upon to enforce, 
at the very least with respect to its understanding of international public 
policy. In a system in which the State where enforcement is sought may, in 
any event, refuse to grant enforcement to an award that is not compatible 
with its international public policy requirements, the insistence by certain 
scholars to ground the juridicity of the award in the sole legal order of 


85 


See E. Gaillard, “L’execution des sentences annulees dans leur pays d’origine”, 
JDl, 1998, p. 645, at p. 673. 
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the seat results in cumulating the requirements of the seat and those of 
the State of enforcement. Even though, technically speaking, such dual 
review does not amount to the double exequatur that the drafters of the 
New York Convention intended to abolish, it certainly borders on it. No 
matter how it is labeled, this dual control is undoubtedly a step backwards 
as compared to the model in which each national legal order makes 
its own determination of the conditions under which it will recognize 
international awards, subject to the application of the principles agreed 
upon in international conventions. In a world in which arbitration is 
increasingly recognized as the normal means of settling international 
disputes, the least one could say is that such an accumulation of obstacles 
to the juridicity of arbitration is archaic and inopportune. 

b) Avoiding Lex Executionism 

37. The fact that the juridicity of international arbitration can be founded 
upon all the legal orders that, under certain conditions, are willing to 
recognize the validity of the arbitral award does not imply that arbitrators 
have to comply with the cumulated legal requirements of all national legal 
orders in which enforcement is likely to be sought. Such a mechanistic 
view of the role of the State, or States, of enforcement would be but a 
caricature of this second representation of arbitration and would put at 
serious risk the institution of international arbitration. 

38. The question of the arbitrators’ duties with regard to the requirements 
imposed by the State of the seat or by the State or States of enforcement 
is highlighted by the recommendation in certain arbitration rules that 
arbitrators make every effort to render a “legally enforceable” award. 86 
This consideration, which is implicit for all arbitrators, who are by 
definition concerned with the effectiveness of their aw aid, has at times 
been understood as a formal requirement to apply all national laws that 


86 See Article 35 of the ICC Rules of Arbitration: “In all matters not expressly 
provided for in these Rules, the Court and the Arbitral Tribunal shal l... make 
every effort to make sure that the Award is enforceable at law.” See also 
Article 32.2 of the LC1A Arbitration Rules which states that “the LCIA Court, 
the Arbitral Tribunal and the parties ... shall make every reasonable effort 
to ensure that an award is legally enforceable”. 
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could potentially come to be connected to the dispute. The issue was 
brought to light by ICC Award No. 6697 in 1990. 87 After recalling the 
requirements set forth in Article 26, now Article 35 of the ICC Rules of 
Arbitration, the Tribunal stated that: 

“In some cases, the law of the place of enforcement of the award is likely 
to have an impact on the question of the arbitrators’jurisdiction. This 
is the case, for example, in matters where such law requires that the 
arbitrators be of a specific nationality or religion, or that the arbitra¬ 
tion agreement receive the approval of the relevant local authorities 
before the arbitration can be initiated. This is also the case where the 
subject-matter of the dispute is not arbitrable. The inarbitrability of a 
dispute with respect to the public policy requirements of the place of 
enforcement of the award denotes the prohibition made to arbitrators 
to decide over matters which, by nature, fall within the exclusive 
jurisdiction of national courts.This issue has been tested in particular in 
matters of bribery and competition law, but may also arise with respect 
to bankruptcy proceedings.” 88 

The Tribunal held that, in that particular case, there was no such hindrance 
from the law of the assumed State of enforcement. Nonetheless, the issue 
was clearly raised as a matter of principle. 

39. If one were to consider that because each legal order where an award 
is likely to be enforced has an equal title to regulate the validity of the 
arbitration agreement and the subsequent conduct of the arbi tration, each 
legal order, taken individually, thus has a title to impose its conception 
of validity on all others, one would be led, through a paradoxical ‘lex 
executionism’, to assess the validity of arbitration on the basis of the 
lowest common denominator of all national laws concerned. 89 This view 
is no more acceptable than that which attributes an absolute international 
effect to the law- of the seat for the sole reason that the arbitration hap¬ 
pened to be conducted there. This is not a reasoning generally adopted 


87 ICC Award No. 6697 of December 26, 1990, Casa v. Cambior, Rev. a.rb., 
1992, p. 135, note by P. Ancel. 

88 Ibid.., p. 141, author’s translation. 

89 For an application of this idea to mandatory rules {lots de police), see, e.g., 
infra, §111. 
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by arbitral tribunals. 90 The title equally held by all legal orders where the 
recognition of an award may be sought to ensure their legal force cannot 
be understood as meaning that all laws having somehow a connection 
with the arbitration should be applied cumulatively, something that 
would imply, in defavorem arbitrandum , that the most restrictive norm 
prevails. The title of all legal orders likely to have a connection with 
the arbitration to have their law applied does not mean that each legal 
order, taken individually, prevails over all others. In the Westphalian 
representation of arbitration, each State has a title to impose its conception 
of what constitutes an arbitration worthy of legal protection only within 
the confines of its own legal order. 


C. International Arbitration as an Autonomous Legal Order: 

The Arbitral Legal Order 

40. The third representation of international arbitration is that which 
accepts the idea that the juridicity of arbitration is rooted in a distinct, 
transnational legal order, that could be labeled as the arbitral legal 
order, and not in a national legal system, be it that of the country of the 
seat or that of the place or places of enforcement. This representation 
corresponds to the international arbitrators’ strong perception that they 
do not administer justice on behalf of any given State, but that they 
nonetheless play a judicial role for the benefit of the international com¬ 
munity. Considering the widespread trend in favor of the recognition of 
international arbitration as the normal means of settling international 
disputes, the legitimacy of arbitrators performing this function cannot 
be disputed. It is based on the consensus existing among States on this 
matter rather than on the isolated will of a given sovereign to accept the 
existence of this private means of dispute resolution. 

41. As compared to the previous model of international arbitration, 
this representation essentially factors in the arbitrators’ perspective. The 
conception that anchors the juridicity of arbitration in all legal orders 
that are willing, under certain conditions, to recognize the validity of the 


90 On this issue, see infra , § 73 in relation to the arbitration agreement and 
infra, § 117 in relation to the law applicable to the merits of the dispute. 
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award, highlights the archaic character of the model that considers the 
seat, understood as a forum, to be the exclusive source of the juridicity 
of arbitration. Even conceived, in its most modem vein, as based on the 
express or implicit will of the parties, 91 the connection with the place 
where arbitration is conducted is too tenuous to constitute the exclusive 
foundation of international arbitration. The legal order of the State or 
States of enforcement have just as legitimate a title - if not more so - to 
assert its or their views of what constitutes an arbitration worthy of 
legal protection. 92 In a world in which international transactions are 
increasingly common and where, as a result, there are ever more States 
in which enforcement of arbitral awards may be sought, the idea that a 
single legal system, because it is that of the seat, can govern the binding 
force of international arbitration seems increasingly anachronistic. 
Arbitrators cannot be assimilated to the courts of the country of the 
seat of the arbitration, not even through a legal fiction based on the 
hypothetical will of the parties. 93 This realization necessarily leads to 
a vision of arbitration that anchors its juridicity in a plurality of States. 
From the States’ viewpoint, this consideration may be sufficient. It may 
indeed suffice to consider that each State is free to regulate, pursuant to 
its own views, arbitrations that come into contact with its legal order, be 
it because the dispute is brought before its courts despite the existence 
of an arbitration agreement, because its courts are called upon to grant 
certain measures in support of the arbitration, or because its courts are 
requested to enforce an award. Yet, from the arbitrators’ point of view, 
these considerations seem insufficient, which accounts for the instability 
of the Westphalian model. Where confronted with conflicting views of 
several legal orders in relation to a given arbitration - one holds the 
arbitration agreement to be valid, the other considers it void; one claims 
that the arbitrators lack the required impartiality while the other allows 
the procedure to continue - the arbitrators cannot simply take account 
of this plurality of positions. They must make their own determination, 
either by choosing among the conflicting positions pursuant to a choice 
of law methodology - with the correlating disadvantage of reducing an 


91 See supra, § 14. 

92 See supra , § 36. 

93 See supra, § 15. 
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inherently international situation into a domestic one, as the choice of 
law method does - or by resorting to the direct application of substantive 
rules, which are more likely to take into account the international nature 
of the situation and the plurality of legal orders that have expressed their 
views on what they consider to constitute an arbitration worthy of legal 
protection. In situations where arbitrators, confronted with this plurality 
of views, endeavor to identify rules that are generally endorsed at a given 
time by the international community and determine that they should prevail 
over those reflecting a State’s isolated position, the question arises as to 
the transnational source of the arbitrators’ power to adjudicate and that of 
the existence of an arbitral legal order. Here, the expression ‘ transnational ’ 
is preferable to ‘a-national’, which does not convey the notion that the 
rules thus identified find their roots in national laws. 

The representations of international arbitration are thus complete. The 
monolocal representation of international arbitration, centered around 
the notion of the seat, has brought about a multilocal (or Westphalian) 
representation, which, in turn, has led to a transnational representation 
which no longer considers each State individually but rather focuses 
on the trends arising from the nonnative activity of the community of 
States. The main difference between the latter two representations is 
that the multilocal approach considers the plurality of States, while the 
transnational approach contemplates the collectivity of States. 

42. The question of the existence of an arbitral legal order does not 
amount to reviving the debate over lex mercatoria in the 1980s and 1990s, 94 
although the works on this subject, especially those which endeavored to 
establish the existence of a ‘lex mercatoria legal order’, 95 contributed to 
stimulating the thinking concerning the very notion of a legal order. The 
controversies on lex mercatoria mainly focused on the law applicable to 
the merits of a dispute or to the arbitral procedure. They included questions 


94 See references supra , footnote 10. 

95 See esp. F. Osman, Lesprincipes generaux de la lex mercatoria. Contribution 
d Vetude d’un ordre juridique anational, 1992, op. cit. footnote 10, and, E. 
Loquio, “L’application de regies analionales dans Tarbilrage commercial 
international”, L’apport de la jurisprudence arbitrate, ICC Publication 
No. 440/1, 1986, p. 67, at pp. 119 et seq., where the author discusses “a~ 
national rules” and the “concept of an a-national legal order”. 
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such as whether arbitrators can determine the applicable law by using 
choice of law rules other than those of the seat; whether they can apply 
to the merits of the dispute rules other than those of a given State; and 
whether they can deviate from the procedure usually followed before 
the courts of the country of the seat. The debate over these questions 
was productive in that it prompted modem laws on arbitration to address 
these concerns in the movement towards greater internationalization of 
arbitration. This is how modem laws on arbitration ended up, in varying 
degrees, freeing arbitrators from the constraints of the choice of law rules 
of the seat understood as a forum, allowing them to apply to the merits 
of the dispute ‘rules of law’ rather than ‘a law’ - including rules of law 
that do not originate in a single national legal order - and recognizing 
the arbitrators’ freedom to craft the arbitral procedure as they see fit, 
provided they abide by the fundamental principles of the equality of the 
parties and due process of law. It remains that, by exclusively focusing on 
such issues, the reflection on lex mercatoria overlooked the fundamental 
question regarding the source of the arbitrators’ power to adjudicate, a 
question which only the proponents of the vision of arbitration equating 
the seat with the forum of a national court had addressed squarely. 96 
This fundamental query cannot be resolved through the invocation, as a 
leitmotiv, of the notions of party autonomy or of the contractual origin 
of arbitration. As observed previously, 97 these answers only shift the 
problem as they leave unresolved the more fundamental question of the 
rule that founds the principle of party autonomy. This is the query that 
the discussion on the existence of the arbitral legal order endeavors to 
address. 

43. The expression ‘arbitral legal order’ was first used loosely in the 
1990s in French scholarly writings on arbitration. As early as 1986, 
Professor Loquin used the related expression of ‘a-national legal order’ 
while discussing a theoretical model that recognizes a legal order other than 
that originating in a State and in which arbitrators could ground the legal 


1,6 See, e.g., the authors quoted above, supra , § 18, footnotes 61 and 62, and 
§ 28, footnote 77. 

97 See supra, § 9 and footnote 43. 
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relationships at issue before them. 98 The first author who, subsequently, 
used the expression ‘arbitral legal order’ was Professor Daniel Cohen 
in his work entitled Arbitrage et societe published in 1993. 99 The term 
‘legal order’ was then intended to simply mean a “coherent collection 
of rules”, as opposed to the meaning attributed to it in Santi Romano’s 
institutionalist theory. Later still. Professor Thomas Clay dedicated a 
chapter of his doctoral thesis on ‘The Arbitrator’ to the ‘arbitral legal 
order’, 100 emphasizing the autonomy of arbitration and its transnational 
nature. Finally, in an article on the autonomy of international arbitration, 101 
Professor Jean-Baptiste Racine endeavored to systematize this concept 
by comparing it to the various conceptions of a legal order advocated 
by Santi Romano, Francois Ost and Michel van de Kerchove, as well as 
to the normativist and the Kelsenian conceptions of a legal system. 102 In 
reality, the term ‘arbitral legal order’ is only justified where it can describe 
a system that autonomously accounts for the source of the juridicity of 
international arbitration. Without the consistency offered by a system 
enjoying its own sources, there can be no legal order. Without autonomy 
vis-a-vis each national legal order, there can be no arbitral legal order. 

44. As for the previous representations, the philosophical postulates on 
which this representation is based will be examined first. The measure 
of acceptance of the existence of a genuine arbitral legal order will then 
be discussed, both in arbitral case law and in national legal systems. 

1. The Philosophical Postulates 

45. The notion of an arbitral legal order is not difficult to conceive of 
if one embraces a natural law perspective. However, in the same way 


98 E. Loquin, “L’application de regies anationales dans l’arbitrage commercial 
international”, op. cit. footnote 95. 

99 D. Cohen, Arbitrage et societe, Paris, LGDJ, 1993, at p. 21. 

100 Th. Clay, L’arbitre, Paris, Dalloz, 2001, at pp. 211-228. See also the critique 
by C. Reymond in Rev. arb., 2001, p. 967, 

101 J.-B. Racine, “Reflexions sur 1’autonomie de l’arbitrage commercial inter¬ 
national”, op. cit. footnote 26, at pp. 335 et seq. 

102 On the queries surrounding the choice of the philosophical model, see supra, 
§5. 
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that one can conceive of international law as an autonomous legal order 
without being a jusnaturalist, one does not need to be a jusnaturalist to j 
accept the idea of an arbitral legal order. j 

a) The Jusnaturalist Trend |i 

46. The existence of an arbitral legal order can readi ly be acknowledged 1 
if one accepts to reason from a natural law perspective. Higher values 

that supposedly result from the nature of things or of society - which at j 
times consolidate solutions found in positive law by justifying them and, 
at other times, question those solutions to induce their evolution - can I 
easily be perceived as a justification for the existence of a legal order that 
is superior to legal systems whose only merit is to have been generated 
by sovereign States. 

47. The difficulty of analyzing the schools of thought pertaining to this 
vision of the law as regards international arbitration is two-fold. 

First, there are countless nuances, countless trends in the philosophical 
tradition related to natural law. Some are conservative, some progressive. 

Some favor permanent values and others accept more readily the idea j 

that natural law can evolve as society changes. Natural law at times \ 

promotes individualism and, at others, social values. It is sometimes based 
on religious values and sometimes secular. The only constant feature 
among the different views of natural law is that it accepts the existence | 
of higher values inherent in the nature of man or of society, irrespective 
of their subsequent technical transposition into a positive legal system. 103 | 

Second, in a world where a technical approach to the law is dominant, 
jusnaturalist thinking, in its different forms, is rarely expressed as such. 

Bruno Oppetit demonstrated that “glowing positivism” seems to “have 
announced the end of natural law long ago” but that ji 


103 On the various iterations of natural law, see, e.g., G. Gurvitch, L'experience 
juridique et la philosophie pluraliste du droit , op. cit. footnote 7, pp. 103 et 
seq.\ Ch. Atias, Philosophie du droit, op. cit. footnote 35, pp. 183 et seq., 
who believes that natural law is diverse, if not dispersed. 
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“even though natural law is rarely referred to as such ... it is striking to 
note how frequently it comes up in the current concerns of lawyers.” 104 

The underlying, implicit, 105 if not unconscious, nature of these influences 
renders the analysis particularly perilous. 

48. Of all arbitration scholars, only Rene David and Bruno Oppetit 
appear to have openly embraced a jusnaturalist approach. 106 

Rene David considered the distinction between amiable composition 
and decisions based on a strict application of the law to be artificial, as 
arbitrators should in all cases base their decisions on fairness considerations. 
According to David, the “new commercial law” created by arbitrators is 
closely related to natural law: 

“The new commercial law, as developed by corporatist arbitral tribunals, 
is strongly influenced by natural law. Like natural law and ancient 
commercial law, and despite national codifications, this new commercial 
law is international in nature. As such, it moves away and distinguishes 
itself from positive national laws. Moreover, contrary to ‘positive’ 
law in various countries, it is characterized by arbitrators’ desire to 
take into account the commercial interests of the parties, even if that 
entails sacrificing, if need be, their strict rights. It is just as important to 


104 B. Oppetit, Philosophicdu droit , Paris, Dalloz, 1999, § 94, author’s translation; 
compare with A. Seriaux, Le droit naturel , Paris, Coll. Que sais-je?, PUF, 2nd 
ed., 1993, p. 119, who holds that “positivism is the prevailing philosophy”, 
and that “the only institution that still officially develops jusnaturalist thinking 
[seems to be] the Catholic Church”, author’s translation. 

105 On the idea that fairness gains from remaining discreet rather than boasting 
through provocative formulas such as those associated with lex mercatoria, 
see P. Mayer, “L’arbitre et la ioi”. Etudes offertes ci Pierre Catala. Le droit 
prive frangais a la fin du XX e siecle, Paris, Litec, 2001, p. 225, at p. 237: 
“[Fjairness ... should remain as discreet as possible, and from this standpoint, 
recourse to lex mercatoria is particularly unfortunate”, author’s translation. 

106 See also, with nuances, H. Motulsky, Ecrits. Volume II, Etudes et notes sur 
1’arbitrage, op. cit. footnote 40, p. 14: “The longstanding existence and 
development of the institution of arbitration show that the existence of a private 
form of justice is perceived as necessary by the collective consciousness. 
One is tempted to speak of natural law”, author’s translation. 
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maintain good relations with one’s clients or suppliers as it is to obtain 
what is owed to one in a given dispute.” 107 

This idea, which is entirely based on the notion - still predominant among 
some arbitration practitioners in the mid-twentieth century 108 -that parties 
choose to arbitrate because they want their dispute to be adjudicated 
differently than before national courts, 109 was expounded, in the form of 
a hypothesis, by Professor Thomas Clay who wondered whether natural 
law “has found a new expression in the idea of an arbitral legal order”. 110 

Bruno Oppetit expressed a similar belief when, in a chapter dedicated 
to “[tjhe Invocation of Natural Law”, he took the view that international 
commercial law 

“for its part, clearly manifests a desire for unity and universality, based 
on the common needs and interests of the international economic 
community. As such, it does not accord with a fragmentation of the 
international legal framework and encourages the use of unifying legal 
notions, such as lex mercatoria , general principles of law, or truly 
international public policy.” 111 


107 R. David, “Droit naturel et arbitrage”, Natural Law and World Law. Essays 
to Commemorate the Sixtieth Birthday ofKotaro Tanaka, Tokyo, Yuhikaku, 
1954, p. 19, at p. 24, author’s translation. 

m With the generalization of arbitration as the normal means of resolving inter¬ 
national disputes, this idea has lost ground while arbitration has increasingly 
moved closer to court practice. This is why parties, when seeking a more 
flexible means of dispute resolution than that offered by national courts or 
arbitral tribunals, increasingly turn to ‘alternative means’ such as concilia¬ 
tion, mediation or ‘mini-trials’. However, arbitration, as a normal means of 
settling international disputes, can only be considered to be ‘alternative’ in 
an outdated conception in which everything that is not State-originated is 
alternative. 

109 R. David, L’arbitrage dans le commerce international, op. cit. footnote 42, 

p. 80. 

1,0 Th. Clay, L'arbitre , op. cit. footnote 100, pp. 222 etseq., author’s translation. 

111 B. Oppetit, Philosophic du droit, op. cit. footnote 104, p. 119, author’s 
translation. 
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49. Other important authors, without explicitly mentioning natural law, 
have examined the role that moral values could play in international 
arbitration. In an article which attracted much attention, Professor 
Pierre Mayer, after having recalled that State-originated law could itself 
take moral norms into consideration - an idea that raises no theoretical 
difficulty - referred to cases in which arbitrators had directly applied 
moral rules even though they had not been authorized to act as amiable 
compositeurs by the parties. 112 His starting proposition is as follows: 

“it is crucial that arbitrators have at their disposal a means of excluding 
| laws which are likely to be held immoral, such as laws based on racial 
or religious discrimination |, and replacing them with a principle that 
would allow them to render an award which complies with the moral 
values that they wish not to infringe.” 113 

Hypothesizing that the applicable law cannot be disregarded by virtue of 
lex merccitoria on the ground that lex mercatoria enshrines party autonomy 
as a fundamental requirement, he goes on to state that: 

“If not on the legal order which contains the public policy rule that 
overrules the law chosen by the parties, this exclusion can only be 
grounded in the intrinsic superiority of the principle disregarded by 
the law selected fby the parties]. In the absence of a hierarchy of legal 
orders which they could rely upon, arbitrators have no option but to 
exercise a value judgment themselves and base their decision to exclude 
a national rule on that judgment alone. 

It is thus in the arbitrators’ own will that the source of this exclusion 
mechanism can be found.” 114 

Professor Mayer furthermore observes that: 

“Arbitrators are not even under any obligation to claim, let alone justify, 
that the moral rule they are applying has been recognized by any legal 
order. There is nothing to prevent them from applying it as such. 


112 P. Mayer, “Lai regie morale dans Parbitrage international”, op. cit. footnote 18. 

113 Ibid., p. 390, author’s translation. 

,]4 Ibid., p. 392, author’s translation. 
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The moral rule, therefore, does not have to be found in a given legal 
order. It is then dictated by the arbitrators’ own conscience. One is faced 
with the idea that, in the absence of an external lex fori that would be 
imposed on arbitrators, they find its equivalent within themselves. Their 
will grounds the applicability of the rule, their conscience dictates its 
content.” 1 ’ 5 

Ten years later, in an article dedicated to “The arbitrator and the law”, 
Professor Mayer further justified, through the following reasoning, the 
arbitrators’ freedom to disregard the law chosen by the patties, in certain 
cases where their sense of morality pushes them to do so, and instead 
apply mandatory rules belonging to a different legal order: 

“[Njo one has entrusted arbitrators with the responsibility of being the 
guardians of public policy. The parties, not the State, assign a task to 
them. However, they have much freedom in carrying out their task. 
One party requests them to apply the lex contractus ; the other seeks the 
application of a mandatory rule which has a legitimate title to govern 
the situation. Whether the arbitrators comply with one or the other 
party’s request, they administer justice. Why then should they not take 
into account, in order to choose between the parties’ positions, interests 
which undoubtedly go beyond those of the parties but the legitimacy of 
which is plain to see for every human being? Corruption is a plague; 
this should suffice to have arbitrators declare applicable the law of the 
State that faces such peril and that has taken measures against it.”" 6 

T his position, which exalts the arbitrators’ freedom to draw from their 
own moral convictions justification for disregarding the law chosen 
by the parties “in situations where an intense offence to their sense of 
morality calls for this result”," 7 entertains with jusnaturalism particularly 
ambiguous relationships. If natural law is defined as “a law that imposes 


115 Ibid., p. 393, author’s translation. 

" 6 P. Mayer, “L’arbitre et la loi”, op. cit. footnote 105, at pp. 239-240, author's 
translation. 

117 P. Mayer, “La regie morale dans 1’arbitrage international”, op. cit. footnote 
18, p. 397, author’s translation. 
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itself with the strength of obviousness” 118 or as a law that “is recognized 
in an obvious manner by the lights of reason”, 119 the arbitrators’ ability 
to take into account interests that go beyond those of the parties and the 
“legitimacy of which is plain to see for every human being” 120 comes 
strangely close to such conception. 

Professor Mayer, however, does not accept the idea that the higher 
standards that ground the arbitrators’ power to disregard certain provi¬ 
sions of the lex contractus are structured as a system. The existence of 
higher values is central to his thinking. Yet their consistency and their 
organization as a system are negated. References made by arbitrators to 
features designed to establish objectively the “universal acknowledgment 
of the moral norm” or “the almost unanimous convergence of national 
laws” would, according to this school of thought, only have “a justifica¬ 
tion function” and would not constitute “the source of legal rules that 
arbitrators merely apply”. 121 In this vision of arbitration, moral values are 
no more than isolated norms that, far from being organized as a system, 
are dissolved in the subjectivity of arbitrators. 

This latter conception of arbitration is the exact opposite of that which 
acknowledges the existence of a system of norms and which grounds 
it, not in the arbitrators’ perception of morality, but in the positive law 
of nations. 

b) The Transnational Positivist Trend 

50. In its positivist vein, the arbitral legal order is not to be understood 
as a collection of pre-existing rules whose source is wholly extraneous 


118 P. Jestaz, “L’avenir du droit naturel ou le droit dc seconde nature”, RTD civ., 
1983, p. 233, at p. 237, author’s translation. 

n<> J.-B. Robinel, Dictionnaire universel des sciences morale, economique, 
politique et diplomatique, ou Bibliotheque de Thomme-d’Etat etdu citoyen. 
Volume 16, Droit naturel, London, Libraires associes, 1780, p. 462, author’s 
translation. 

120 P. Mayer, “L’arbitre et la loi”, op. cit. footnote 105, at p. 240, author’s 
translation. 

121 P. Mayer, “La regie morale dans 1 ’arbitrage international”, op. cit. footnote 18, 
at p. 394, author’s translation. On the diverging opinions on the transnational 
rule method, see infra, § 55. 
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to national laws. To the contrary, it is entirely based on the normative 
activity of States, which it apprehends in its entirety and not as a jux¬ 
taposition of national laws, one of which would be declared applicable 
through a choice of law process. In the context of arbitration, the very 
source of the relevant choice of law rule would raise, in any event, seri¬ 
ous conceptual difficulties. Once one acknowledges the existence of a 
plurality of national legal orders having an equal title to govern a given 
situation, such an assumption would be negated if a rule originating in a 
given system - be it a choice of law rule - were allowed to prevail over 
the others. An alternative method, therefore, should be considered. The 
notion of an arbitral legal order accounts for the fact that, in practice. 
States broadly agree on the conditions that an arbitration must meet in 
order for it to be considered a binding method of dispute resolution, the 
result of which, the award, deserves their sanction in the form of legal 
enforcement. As arbitrators’ power to adjudicate rests on the ultimate 
recognition of their awards by States, this approach remains in keeping 
with positivist thinking. As no State alone holds a monopoly over such 
recognition, this representation of international arbitration accepts the idea 
that a system rising above each national legal system taken in isolation 
can be brought about by the convergence of all laws. 

51. While the first representation of arbitration is referred to as monolocal, 
the second as multilocal, and the jusnaturalist view of the arbitral legal 
order as ‘a-national’, it is the word ‘transnational’ that captures most 
accurately this last representation. Three of its distinctive features shall 
be highlighted. 

i) Transcending the Theme of the Inadequacy of National Legal 
Orders 

52. In the 1980s, the doctrine of lex mercatoria was entirely based on 
the notion that the solutions found in national laws were inadequate. 
The perception that the law developed in a number of legal systems did 
not appear to fit the needs of international dealings led to the idea that 
arbitrators should be allowed to decide disputes submitted to them not by 
selecting one of those laws on the basis of a choice of law process, but 
instead by applying (when the parties so decided or, in the absence of an 
agreement among the paities, when the arbitrators found it appropriate) 
substantive rules assumed suitable to international business. Professor 
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1 'tie Loquin demonstrated th<it these rules, sometimes referred to as 
trade usages, 122 have revolved around themes such as the security of 
transactions, contract adaptation, cooperation among parties and loyalty 
in business, all of which would be essential to international dealings. 123 
The ideology underlying this approach was expressed, in the form of a 
manifesto, in the Dow Chemical award of 1982: 

“ I he decisions | rendered by arbitrators! gradually make up a body of case 
law which must be taken into account, as it reflects the consequences 
of economic reality and complies with the needs of international trade, 
which call for specific rules, also developed gradually, of international 
arbitration.” 124 

As Professor Loquin noted, this method is a type of “legal Darwinism”, 
which consists in “selecting, based on all sources of law, those rules that 
are most capable of satisfying the needs of international commerce”. 125 
In justification for this approach, the ideology that there exists a society 
of merchants spontaneously generating a body of rules specific to inter¬ 
national dealings was put forward. 

53. The representation that accepts the existence of an arbitral legal 
order reflects a very different ideology. Far from stigmatizing the al¬ 
leged inadequacy of national laws, it relies on the notion that the laws 
of various States, when considered collectively, make up the common 
rules of arbitration law in which the source of the arbitrators’ power to 


122 For a stricter distinction between usages and transnational rules, see E. Gaillard, 
“La distinction des principes generaux du droit et des usages du commerce 
international”. Etudes offertes a Pierre Bellet, Paris, Litec, 1991, p. 203. 

123 E. Loquin, “La realite des usages du commerce international”, Revue 
Internationale de droit economique, 1989, p. 163, at pp. 168 et seq. 

124 Award rendered on September 23,1982 in ICC Case No. 4131 by a Tribunal 
composed of P. Sanders, President, B. Goldman and M. Vasseur, JDl, 1983, 
p. 899, note by Y. Derains, author’s translation. 

125 E. Loquin, “Ou en est la lex mercatoriaV , Souverainete etatique et marches 
internationaux a la fin du 2(f'" e siecle. A propos de 30 ans de recherches du 
CREDIMI. Melanges en Vhormeur de Philippe Kahn, Paris, Litec, 2000, 
p. 23, at p. 26, author’s translation; E. Loquin, “Les regies materielles 
internationales”, Collected Courses , volume 322 (2006), § 503. 
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adjudicate is rooted. Like general principles of law, which constitute one 
of the sources of international law, this representation is not defined in 
opposition to national laws. Rather, it is entirely based on the normative 
activity of States. 

ii) Endorsement of the Majoritarian Principle 

54. The fact that the arbitral legal order is based on national legal orders 
does not mean that all the rules it contains have necessarily been endorsed 
by all existing laws in the world. The method that consists in identifying 
general principles, also known as the ‘transnational rules method’, is 
always the same, be it with respect to the substantive transnational rules, 
to the fundamental principles from which the parties cannot derogate, or 
to the principles that ground the arbitrators’ power to adjudicate. It is no 
different than that which allows the identification of general principles 
of law within the meaning of Article 38 of the Statute of the International 
Court of Justice. 126 The idea is to ascertain the prevailing trend within 
national laws, which obviously does not mean that the rule in question 
has received unanimous recognition. Such a requirement would deprive 
the method of any meaning, as the whole idea is to segregate rules that 
are widely recognized from those which are idiosyncratic or outdated. 127 

55. The artificial addition of a requirement of unanimous acceptance 
for a rule to be considered as transnational or a general principle of law 
has been suggested in the past as a justification for disregarding the 
transnational rules method in favor of a direct application of moral rules 
by the arbitrators. The reasoning is as follows: 


126 On the customary creation of general principles, whether those of international 
commercial law or public international law, see A. Pellet, “La lex merccitoria , 
‘tiers ordre juridique’? Kemarques ingenues d’un intemationaliste de droit 
public”, Souverainete etatique et marches internationaux a la fin du 20*"' e 
siecle. A propos de 30 ans de recherches du CREDIMI. Melanges en Vhonneur 
de Philippe Kahn, op. cit. footnote 125, at pp. 66 et seq. 

127 For a general view on this issue, see E. Gaillard, “Thirty Years of Lex 
Mercatoria: Towards the Selective Application of Transnational Rules”, 
ICSID Rev., 1995, p. 208; E. Gaillard, “Transnational Law: A Legal System 
or a Method of Decision Making?”, Arbitration International, 2001, p. 59, 
at pp. 61 et seq. 
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“Arbitrators’ legitimate desire to invoke a consensus objectively 
observed instead of their own subjectivity cannot always be fulfilled. 
Despite their claim to universality, the principles contained in certain 
(international | conventions are not unanimously agreed upon. The 
condemnation of racial discrimination docs not stop some countries 
from officially practicing it; the prohibition of chemical weapons is 
criticized by some Stales who do not have access to nuclear weapons; 
there is as yet no agreement concerning the types of drugs of which the 
consumption and sale ought to be illegal, etc. Yet, should one renounce 
having moral norms prevail?” 128 

The author goes on to mention the decision issued in London on January 
15,1855 by a Mixed Commission in the case of the Le Creole slave ship. 
In Le Creole , the arbitrators had accepted the claim of the shipowner 
against the English Government on the basis that the slaves who had 
mutinied during the voyage had been left free upon their arrival in Nassau: 

“If, instead of the ‘law of nations’, the arbitrators had considered lex 
merccitoria, they would have come to the same conclusion [which 
consists in holding that, as despicable as slavery is, it could not be 
considered to be contrary to the law of nations as it was resorted to in 
certain lands]: slave trafficking was a prosperous branch of international 
trade. How could the arbitrators have denied its existence? All they 
could do - and, according to us, should have done - was pass moral 
judgment on this practice and refuse to apply a law that assimilated 
persons to property.” 129 

This reasoning illustrates that only afalse requirement of unanimity would 
lead to the mistaken conclusion that the ‘law of nations’ or transnational 
rules - which share the same methodology - would not condemn conduct 
infringing upon very generally accepted values, on the sole basis that 
one State or a small group of States continue to consider such conduct 
to be lawful. 


128 P. Mayer, “La regie morale dans Tarbitrage international”, op. cit. footnote 
18, at p. 395, author’s translation. Regarding the method of direct invocation 
of moral rules, see supra, § 49. 

129 Ibid., p. 396, author’s translation. 
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56. Equally misplaced, this time in relation to a less dramatic issue 
of arbitration law, is the refusal to recognize as a transnational rule the 
principle of severability of the arbitration agreement, on the ground - 
accurate at the time the reasoning was held - that 

“jejven though English law appears to be relatively isolated in its refusal, 
the fact that it is one of the most developed legal systems, added to 
England’s importance as an international place of arbitration (at least in 
certain fields), rules out the consensus necessary to establish a general 
principle of law.” 130 

To the contrary, the entire philosophy of transnational rules consists in 
avoiding the situation where solutions that are not sufficiently grounded 
in comparative law prevail over views that are more generally accepted 
by the international community. 131 This example further illustrates the 
dynamic nature of the transnational rules method which breaks away 
from the static approach characterizing the choice of law methodology. 

iii) The Dynamic Nature of the Transnational Rules Method 

57. The transnational rules method is dynamic as it takes into account 
(or, in practice, accelerates) the evolution of national laws. Slavery was 
more firmly condemned in the twentieth than in the nineteenth century. 
The disapproval of certain practices designed to secure contracts became 
stronger after the adoption of the 1997 OECD Convention on Combating 
Bribery of Foreign Public Officials in International Business Transactions. 132 
Concerns for the preservation of the environment are beoming more 
pressing by the day. 133 The fact that all laws do not evolve at the same pace 
does not mean that one cannot, in a dynamic perspective, identify trends 


130 P. Mayer, “L’autonomie de l’arbitre international dans 1’appreciation de 
sa propre competence”, Collected Courses, volume 217 (1989), p. 319, at 
p. 432, author’s translation. 

131 E. Gaillard, “Thirty Years of Lex Mercatoria: Towards the Selective Ap¬ 
plication of Transnational Rules”, op. cit. footnote 127, p. 229. 

132 On the OECD Convention, see infra, § 120. 

133 On the transnational public policy rules that stem from these concerns, see 
infra, § 122. 
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occurring in the international community. When a significant number of 
national laws have adopted a given solution, the corresponding rule can 
be considered to be a general principle even before other legal systems 
have joined the dominant trend. While the choice of law method only 
contemplates the conflict between various laws at a given point in time, 
the transnational rules method takes into account the general orientation 
of the evolution in order to identify the law that will prevail. It favors the 
rule that is consistent with this general trend over that which is isolated. 

58. Significantly, several examples used to negate the broad recognition 
of certain principles, and thus their nature as transnational rules, are in fact 
illustrations of idiosyncratic rules subsequently abandoned by the State 
that, at the time the examples were chosen, were not part of the general 
trend. The laws permitting slavery were ultimately abandoned. English 
law at long last accepted the principle of the severability of the arbitration 
agreement in the 1996 Arbitration Act. 134 With the law of February 13, 
1991, Algerian law moved away from the solutions found in the 1978 
legislation, which had given rise to a notorious award, and joined the 
general trend of legal systems which do not indiscriminately prohibit the 
use of intermediaries but choose to regulate it and prohibit corruption. 135 
Portuguese courts eventually abandoned their rigid interpretation of Article 
809 of the Portuguese Civil Code, which had led to the invalidation of 


134 For an example of the resilience of the traditionally hostile approach of 
English law to the principle of the severability of the arbitration agreement, 
see the October 20, 2006 High Court (Commercial Court) of England and 
Wales decision in Fiona Trust and Holding Corporation and Others v. Yuri 
Privalov and Others , [2006) EWHC 2583 (Comm), which was overturned 
by the Court of Appeal decision of January 24, 2007, f2007J EWCA Civ 
20, in turn upheld by the House of Lords on October 17,2007, Fiona Trust 
& Holding Corporation & 20 Others v. Yuri Privalov & 17 Others sub nom 
Premium Nafta Products Ltd (20th Defendant) & Others v. Shipping Co Ltd 
(14th Claimant) & others , [2007] UKHL 40. 

135 The arbitrators’ application of this idiosyncratic legislation against the lex 
contractus justified the setting aside of the award by the Swiss courts in 
Hilmarton. On this issue, see infra , §113. 
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every limitation of liability clause. 136 In all these examples, the reasoning 
which, before these changes occurred, consisted in denying the existence 
of general principles for lack of unanimous acceptance, reflected a static 
approach to law. To the contrary, in the absence of an agreement between 
the parties on the applicable law, the recognition, using the translational 
rules method, of the idiosyncratic nature of these rules would allow 
arbitrators to disregard their application in situations where they conflict 
with more generally accepted rules, thus accelerating the evolution. The 
fact that, in the above-mentioned examples, the particularist solutions 
were eventually abandoned, even in those isolated countries which, at 
one point in time, had promoted their application, provides the best 
justification for this approach. 137 

2. The Recognition of the Existence of an Arbitral Legal Order 

59. The idea of an arbitral legal order is today increasingly accepted, both 
in arbitral case law - which reflects the arbitrators’ growing perception 
of their role - and in the national legal orders. 

a) The Recognition of the Existence of an Arbitral Legal Order in 
Arbitral Case Law 

60. Although seldom conceptualized as such, the representation according 
to which international arbitration is structured as a regime possessing 


136 On the evolution of Portuguese case law on this issue, see infra, footnote 
290. 

137 Similar considerations can be found in US choice of law thinking. To the 
extent that, contrary to the traditional choice of law approach, one would 
consider the content of the laws in presence in order to choose between 
them, the question of whether one of these laws forms part of a predictable 
general trend may constitute a determining factor (see, e.g., among the many 
studies on the subject, M. Hancock, “Three Approaches to the Choice-of-Law 
Problem: the Classificatory, the Functional and the Result-Selective”, XXth 
Century Comparative and Conflicts Law. Legal Essays in Honor of Hessel 
E. Yntema, Leiden, A.W. Sythoff, 1961, p. 365). Choice of law rules thus 
become a way of resolving ratione temporis conflicts, in a forward-looking 


manner. 
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all the attributes of a true legal order is reflected in the arbitrators’ use 
of the transnational rules method. 

Transnational rules are characterized, as far as their formation is 
concerned, by the systematic use of comparative law resources. This is 
true both for general principles of international law within the meaning 
of Article 38 of the Statute of the International Court of Justice, 138 and 
for the transnational rules which arbitrators can resort to, either because 
the parties have so wished or, in the absence of an agreement between 
the parties, in order to find solutions to issues as diverse as the validity of 
the arbitration agreement which grounds the arbitrators’jurisdiction, the 
arbitral procedur e or the merits of the dispute. 139 It is not surprising that 
comparative law, alongside arbitral case law, international conventions 
and all other elements that are available to establish the general accept¬ 
ance of a rule, may constitute for the arbitrators a primary source when 
applying the transnational rules method; by definition, the very purpose 
of this method is to establish whether the rule that a party claims to be 
applicable is generally accepted by States or, to the contrary, is isolated 
or outdated. 

The additional step of moving from the application of transnational 
rules by arbitrators to the recognition of an arbitral legal order raises further 
complexity. Is one confronted with stand-alone rules that arbitrators, who 
may apply ‘rules of law’ rather than ‘the law’ of a given State, 140 can 
choose to apply occasionally, or can one consider that the way in which 
these rules are structured in a system evidences the existence of a true 
legal order whose organs are the arbitrators? It takes a double qualitative 


138 See A. Pellet, Recherche sur les principe.s generaux cle droit en droit inter¬ 
national, Doctoral Thesis, Paris II University, 1974, pp. 240 etseq. 

139 See E. Gail lard, “The Use of Comparative Law in International Commercial 
Arbitration”, ICC A Congress Series No. 4. Arbitration in Settlement, of 
International Commercial Disputes Involving the Far East and Arbitration in 
Combined Transportation (P. Sanders ed.), Deventer, Kluwer, 1989, p. 283; 
E. Gaillard, “Du bon usage du droit compare dans Parbitrage international”, 
Rev. arb., 2005, p. 375; E. Loquin, “Oil en est la lex mercatoriaV , op. cit. 
footnote 125, at pp. 34 et seq. 

140 On the distinction between the notions of ‘law’ and ‘rules of law 1 in the 
context of the choice of the law applicable to the merits by the arbitrators, 
see infra , § 104. 
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leap to proceed from the acceptance of the application of transnational 
rules by the arbitrators to the acceptance of the existence of a true 
arbitral legal order. The first consists in moving from the recognition of 
the application of isolated rules to the acceptance of the existence of an 
organized system of norms; the second consists in the realization that 
this system in fact meets the more rigorous requirements of a legal order. 

61. In order for a body of rules to be characterized as a system, the 
rules in question must operate in an interrelated manner following certain 
methods specifically belonging to the field of legal logic, 141 first and 
foremost the general-specific and the principle-exception dialectics. 

In reality, just as for the rules of any national legal order, transnational 
rules connect with one another at different degrees of generality. Very 
general rules, such as contractual good faith, give rise to more specific 
rules - such as good faith in the conclusion, good faith in the interpretation 
and good faith in the performance of contracts - from which even more 
specific mies are drawn - such as the interpretation against a party having 
unilaterally drafted a document the interpretation of which is disputed. 
One cannot dispute that there has long been an increasing specialization 
of general principles of law in arbitration case law. 142 The word ‘principle’ 
should not suggest that one is dealing exclusively with very general 
rules that, in reality, only serve as a justification to free the contract 
of all legal constraints. Criticism against transnational rules claiming 
that they only contain rules of such generality (contractual good faith, 
pacta sunt servanda) that their true function is to provide an ideological 
front to the ‘laissez-faire’ doctrine, 143 or that they “hardly say anything 


141 On this matter, see esp. Ch. Perelman, Logique juridique. Nouvelle rhetorique, 
Paris, Dalloz, 2nd ed., 1999; G. Kalinowski, Introduction a la logique 
juridique. Elements de semiotique juridique, logique des normes et logique 
juridique , Paris, LGDJ, 1965. 

542 Regarding this specialization, see E. Gaillard, La Jurisprudence du CIRDI, 
Volume I, Paris, Pedone, 2004, at p. 157. 

143 See, e.g., M. Mustill, “The New Lex Mercatoria: The First Twenty-five Years”, 
Liber Amicorum for the Rt. Hon. Lord Wilberforce (P. Bos & I. Brownlie 
eds.), Oxford, Clarendon Press, 1987, p. 149, at p. 181. 
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about anything” 144 - which is another way to express the same idea - is 
unpersuasive if one accepts that what is at stake is a method and not a list 
of rules. Every question, no matter how specific, can indeed be resolved 
using this method, which consists in giving precedence to the generally 
accepted solution over that reflecting a more idiosyncratic view. 145 The 
transnational rules method thus allows for the development of both 
non-mandatory and mandatory rules, as well as truly international public 
policy rules, which correspond to the public international law concept 
of jus cogens. Arbitrators could just as well, by applying these rules, 
conclude that consent was obtained fraudulently, that one of the parties 
did not comply with its duty of loyalty in the performance of the contract, 
or that a contractual obligation cannot be enforced as it contravenes an 
embargo imposed by the international community. 146 ‘General principles 
of law’ are ‘general’ only to the extent that they are widely accepted, 
not because they lack specificity. The expression of Transnational rules’ 
may therefore seem preferable as it does not entail the same ambiguity. 

Transnational rules also follow the principle-exception logic. They 
have at times been reduced to a caricature, being for example assimilated 
to a jumble, 147 with principles contradicting one another, such as the pacta 
sunt servanda and the rebus sic stantibus principles. 148 In reality, these 
are the very epitome of rules that complement one another following the 
principle-exception logic. All legal systems that recognize the doctrine 
of change in circumstances impre vision’) regard it as an exception 
to the pacta sunt servanda principle that would apply in very specific 
circumstances. In the same way that the pacta sunt servanda principle, 
without any contradiction, may yield in case of force majeure , the parties 


144 P. Mayer, “L’arbitre et la loi”, op. cit. footnote 105, at p. 236, author’s 
translation. 

145 See E. Gaillard, “Transnational 1 .aw: A Legal System or a Method of Decision 
Making?”, op. cit. footnote 127. 

146 See the examples discussed infra , § 121. 

147 For a reflection on similar criticisms as regards international law, see J. 
Combacau, “Le droit international: bric-a-brac ou systeme?”, Archives de 
philosophic du droit. No. 31 , Le systeme juridique , 1986, p. 85. 

148 See A. Kassis, Theorie generale des usages du commerce , Paris, LGDJ, 
1984, pp. 349 et seq. 
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or the arbitrators may, in circumstances where unforeseeable events have ^ 
upset the economic equilibrium of the contract, have a duty to take these 
events into consideration in order to rebalance the contract, without this 
being considered as a blanket denial of the pacta sunt servanda principle. | 

The codifications of transnational rules regarding contracts have been 
designed with the same logic in mind. For example, Articles 6.2.2 and m 
6.2.3 of the UNIDROIT Principles of International Commercial Contracts :| 
- which set forth the conditions and the effects of hardship events that I 
could justify the renegotiation of a contract by the parties leading to its J 
rebalancing or even to its termination by a tribunal having recognized f 
the existence of these circumstances - in no way contradict the principle 
set forth in Article 6.2.1 that parties are bound to perform a contract even 
where it becomes more burdensome. The contradiction is only apparent 
in that these rules interrelate at different levels of generality. 

62. Even if the expressions ‘legal system’ and ‘legal order’ are often 
considered to be synonyms, 149 a structured body of norms, or system, can 
only be characterized as a legal order if it can address all of the questions 
arising as between its subjects and reflect on its sources and its relations 
with other legal orders. 

Here again, the aptitude of the comparative law method to provide 
responses to all questions that may arise in international business rela¬ 
tions is justified by the fact that the formation of transnational rules is 
the result of a method rather than the application of a list brought about § 

once and for all by arbitral case law or the works of a given commission j 

on the codification of business practices. When arbitrators are faced with 4 
conflicting claims from the parties, they may decide which will prevail I: 
based on the assessment of which position corresponds to a generally ft 
accepted rule as opposed to being the result of a more idiosyncratic view. I 

Ali legal systems contain idiosyncratic rules. Thus rules such as the 1! 
archaic non-recognition in French law of the duty to mitigate damages, 150 J 


149 See, e.g., Ch. Leben, “De quelques doctrines de Fordre juridique”, Droits , 
2001, no. 33, p. 19, at p. 20, footnote 2. 

!50 See, on tort liability, Cour de cassation, 2 ime civ., June 19, 2003, Bull. civ. 
II, no. 203. The application of this rule in contractual matters remains 
controversial. 
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English law’s invalidation of agreements to agree 15 ' or Algerian law’s 
indiscriminate prohibition of intermediaries until 1991 152 would be 
disregarded whenever the parties have not specified that these laws would 
apply to their dispute. Instead, arbitrators may apply more widely accepted 
rules such as the duty to mitigate damages, the validation of contracts 
that mandate parties to negotiate in good faith, or the condemnation of 
actual corruption. Another example may be found in the French law rules 
governing price determination in long-term sales contracts. In the absence 
of a choice of French law by the parties, an arbitral tribunal decided to 
apply a transnational rule rather than reason in choice of law terms, 153 as 
the French law rule on the matter, which invalidates contracts in which 
the price is not sufficiently determined, was isolated and not because 
transnational rules “say nothing” on the subject. 154 To the contrary, these 
principles acknowledge the binding nature of contracts that refer to a 
market price, consistent with the general trend in comparative law. 155 It is 


151 See, e.g., Walford v. Miles , 11992J 2 AC 128,138 (Lord Ackner): “The reason 
why an agreement to negotiate, like an agreement to agree, is unenforceable is 
simply because it lacks the necessary certainty.” For nuances on this principle, 
see, e.g., Chitty on Contracts , volume I, London, Sweet & Maxwell, 30th 
ed., 2008, §§ 2-134 et seq .; G. Treitel, The Law of Contract, London, Sweet 
& Maxwell, 12th ed. (by E. Peel), 2007, p. 61. 

152 See supra, § 58. 

153 Award rendered in ICC Case No. 5953, September 1, 1988, Primary Coal 
Inc. v. Compania Valenciana de Cementos Portland, Rev. arb., 1990, p. 701. 
In this case, the Arbitral Tribunal validated the provisions of the contract 
which provided that the price of coal vvould be negotiated every six months 
and subsequently be fixed by an agreement between the parties. 

154 On this issue, see P. Mayer, “L’arbitre et la loi”, op. cit. footnote 105, at 
p. 236, author’s translation. 

135 See, e.g., Article 5.1.7(1) of the UNIDROIT Principles of International Com¬ 
mercial Contracts, 2004 (“Where a contract does not fix or make provision 
for determining the price, the parties are considered, in the absence of any 
indication to the contrary, to have made reference to the price generally 
charged at the time of the conclusion of the contract for such performance 
in comparable circumstances in the trade concerned or, if no such price is 
available, to a reasonable price.”). 
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noteworthy that French law itself has evolved in this respect, 156 something 
that underscores the dynamic nature of the transnational rules method 
as well as the manner in which it anticipates legislative changes. 157 This 
example also shows that, contrary to a widespread view based on a very 
abstract understanding of the transnational rules method, the predictability 
of the outcome is stronger using this method than the traditional choice 
of law approach. Parties that have not taken the trouble to choose which 
law will apply to their contract will, by definition, be more surprised by 
the application of a rule that is not generally accepted in comparative 
law than by a rule which corresponds to a widely followed legislative 
movement. 158 

The reality of the existence of an arbitral legal order is to be assessed 
in terms of its capacity to answer the fundamental questions of its sources 
and its relations with other legal orders, and not only by examining 
whether it is organized into a system of rules or whether it is able to 
provide answers to all disputes that the arbitrators are likely to encounter. 
However consistent and comprehensive a body of norms is, it can only 
be characterized as a legal order if it is able to reflect on its sources and 
its relations with other legal orders. All theories having reasoned on the 
concept of a legal order, no matter how diverse, have addressed these 
issues. Normativists following Kelsen or Hart consider that the notions 
of ‘basic norm’ or ‘rule of recognition’ carry out the ‘unification’ and 


156 See in particular Cour de cassation, Assemblespleniere, December 1,1995 (4 
cases), Bull. civ. I, no. 7, and, for a broader view of the matter, “La determination 
du prix: nouveaux enjeux un an apres les arrets de I’Assemblee pleniere”, 
CEDIP Symposium of December 17, 1996, published in RTD com., 1997, 
p. 1. As one author noted, “the solution reached by the Cour de cassation 
[in 1995] echoes that which is generally upheld in various European laws, 
which hold that price determination is not a condition on which to base the 
validity of a contract”, Ph. Malinvaud, Droit des obligations, Paris, Litec, 
10th ed., 2007, § 241, author’s translation. 

157 See supra , § 57. 

158 On the predictability of transnational rules, see E. Gaillard, “Du bon usage 
du droit compare dans 1’arbitrage international”, op. cit. footnote 139, at 
p. 384; E. Gaillard, “General Principles of Law - More Predictable After 
All?”, New York Law Journal, December 6, 2001. 
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‘validation' role of every legal order.l or Sami Romano, 'relevance’ 
is central to the way in which the relations between legal orders are 
devised. Ost and de Kerchove believe this role to be performed by the 
notion of a ‘network’. 

The representation that accepts the existence of an arbitral legal order 
regards this legal order as emanating from the States, in the same way 
that, in a positivist conception of international law, the international legal 
order stems from the will of the States, without this preventing it from 
having an autonomous existence. In the field of international business 
relations, it is the convergence of national legal orders that, through 
their widespread acceptance of arbitration, legitimizes its existence. By 
conferring to the arbitrators the power to adjudicate international business 
disputes when the patties so wish, and by recognizing the result of the 
arbitral process, i.e. the award, without reviewing the merits of the dispute, 
the international community has granted arbitration true autonomy. The 
status of ‘international judge’ that some of the most progressive courts 
have accorded to the arbitrators is the best illustration of the fact that 
arbitrators can today be considered to be the organs of a distinct legal 
order. 160 In performing this function, international arbitrators produce 
norms which, although based on the States’ normative activity, do not 
belong exclusively, as transnational rules, to any State specifically. The fact 
that States have kept the monopoly on the enforcement of arbitral awards 
in no way undermines the autonomy of the arbitrators’judicial function 
and of the legal order in which they operate. States simply ensuring the 
enforcement of the end product of the arbitral process, which they have 
intended to establish as the normal means of settling international disputes. 
The most telling example of the autonomy of international arbitration is 
the fact that States themselves, when they have entered into an arbitration 
agreement, are as contracting parties subject to the arbitrators’ authority 
and can see the resulting award enforced against them. 


159 On these notions, seen from the point of view of the relations between 
international and national laws, see also Ch. Leben, “De quelques doctrines 
de j’ordre juridique”, op. cit. footnote 149, at pp. 30 etseq. 

160 See infra, § 127. On the notion and content of the ‘arbitral legal order’, see 
further E. Gaillard, “L’ordre juridique arbitral: realite, utilite et specificite”, 
McGill Law Journal , 2010, vol. 55. 









60 


Emmanuel Gaillard 


b) The Recognition of the Existence of an Arbitral Legal Order by 
National Legal Orders 

63. The notion that there can exist an arbitral legal order alongside 
national legal orders is not unknown to the national legal systems 
themselves. The solutions found both in case law and in the legislation 
of an increasing number of States bear witness to this. 

64. The first recognition of this phenomenon is found in certain court 
decisions relating to international public policy. In a 1990 ruling, the Paris 
Court of Appeal referred to the existence of a “truly international and 
universally applicable” public policy and reached the conclusion that no 
such principle would allow an arbitrator to accept a remedy specifically 
excluded by the procedural law chosen by the parties. 161 In 1993, the 
same court referred to the “ethics of international business as understood 
by the majority of States composing the international community”. 162 
Swiss case law has also paid tribute to the notion of ‘transnational public 
policy’. In the well-known 1994 Westland decision, the Federal Tribunal 
held that the review of awards in Switzerland were to be based on 

“transnational or universal public policy including ‘fundamental principles 
of law which are to be complied with irrespective of the connections 
between the dispute and a given country’.” 163 

Admittedly, in the context of the review of arbitral awards by national 
courts, these holdings are somewhat ambiguous. Unlike arbitrators, 
national judges have a forum and the public policy they must enforce 
can only reflect the local courts’ understanding of international public 


,6! Paris Court of Appeal, May 25, 1990, Fougerolle v. Procofrance, Rev. crit. 
DIP, 1990, p. 753, author’s translation. 

162 Paris Court of Appeal, September 30, 1993, European Gas Turbines ST v. 
Westman International Ltd., author’s translation, Rev. arb., 1994, p. 359, 
note by D. Bureau; Rev. crit. DIP, 1994, p. 349, note by V. Heuz.e; RTD 
com., 1994, p. 703, obs. by E. Loquin; Yearbook Commercial Arbitration, 
1995, p. 198. 

163 Swiss Federal Supreme Court, April 19, 1994, Westland Helicopters Ltd., 
ATF 120 II 155, author’s translation. 
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policy, whatever their sources of inspiration may be. Even though one 
may hope that such public policy reflects universal values, it remains 
that, given its source, it is necessarily national as its contours are defined 
by each national court carrying out the review of the award. That is why, 
when used by a national judge, the term ‘transnational public order’ 
may be regarded as inapposite 164 or a simple tribute to the existence of 
a transnational legal order beyond that judge’s own national legal order. 
It is thus not surprising that, in its recent case law, the Swiss Federal 
Tribunal has reverted to a more traditional definition of a national court’s 
review of an award based on public policy requirements. It now states that 

“an award is considered to be incompatible with public policy if it does 
not comply with the essential and widely accepted values that, accord¬ 
ing to the conceptions prevailing in Switzerland, should constitute the 
foundation of all legal orders.” 165 

65. A more significant recognition of the arbitral legal order results from 
case law acknowledging that the award is not ‘integrated’ into the national 
legal order of the seat of arbitration. The expression has constantly been 
used in French case law since 1994. The Court of cassation stated for 
the first time in Hilmarton that 

“the award rendered in Switzerland is an international award which is 
not integrated into the legal system of that Stale, so that it remains in 
existence even if set aside and its recognition in France is not contrary 
to international public policy.” 166 


164 See E. Gaillard and J. Savage (eds.), Fouchard Gaillard Goldman On Inter¬ 
national Commercial Arbitration, op. cit. footnote 37, at § 1648. Contra 
J.-B. Racine, Varbitrage commercial international et I'ordre public, Paris, 
L.GDJ, 1999, p. 473. 

165 Swiss Federal Tribunal, March 8, 2006, ASA Bull., 2006, p. 521, at p. 529, 
author’s translation. 

m Cour de cassation, l ere civ., March 23,1994, Hilmarton Ltd. v. Ste Omnium de 
traitement et de valorisation (OTV), author’s translation, JDl, 1994, p. 701, 
at p. 702, note by E. Gaillard; Rev. arb., 1994, p. 327, note by Ch. .Jarrosson; 
Rev. crit. DIP, 1995, p. 356, note by B. Oppetit; RTD com., 1994, p. 702, 
commentary by J.-C. Dubarry and E. Loquin; Yearbook Commercial Arbitra¬ 
tion, 1995, p. 663. 
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The Paris Court of Appeal followed suit in Chromalloy 167 and Bargues 
Agro Industries . 168 On January 18,2007 again, the Court held that: 

“It is indeed a fundamental principle of the enforcement of foreign awards 
in France that the setting aside by the judge of the seat has no impact 
on the existence of the award such that its recognition and enforcement 
in other national legal orders would be prevented, as arbitrators are not 
an integral part of the legal organization of the State of the seat, which 
in the case at hand is Belgium.” 169 

The solution reached by French case law is directly taken from the view of 
international arbitration suggested by Berthold Goldman who first spoke 
of awards being ‘non-integrated’ into the legal order of the seat. 170 This 
demonstrates, if not direct recognition of the existence of an arbitral legal 
order, at least the unequivocal condemnation of the reverse conception 
according to which, in an international context, arbitral awards draw 
their source of validity from the legal order of the seat. 

In the Putrabali decision of June 29, 2007, the French Court of cas¬ 
sation endorsed even more explicitly the representation of international 
arbitration accepting the existence of an arbitral legal order. In this 
decision, also concerning an award that had been set aside at the seat of 
the arbitration, the Court stated in particularly forceful terms: 


167 Paris Court of Appeal, January 14, 1997, Arab Republic of Egypt v. Chromal¬ 
loy Aero Services , author’s translation, Rev. arb., 1997, p. 395, note by Ph. 
Fouchard; JDl, 1998, p. 750, note by E. Gaillard; Yearbook Commercial 
Arbitration , 1997, p. 691. 

168 Paris Court of Appeal, June 10, 2004, Bargues Agro Industries v. Young 
Pecan Company, author’s translation, Rev. arb., 2006, p. 154; Yearbook 
Commercial Arbitration , 2005, p. 499. 

169 Paris Court of Appeal, January 18, 2007, La Society S.A. Lesbats et fils v. 
Monsieur Volker Le Docteur Grub , unpublished; for an English translation, 
see Yearbook Commercial Arbitration , 2007, p. 297. 

170 B. Goldman, “Une bataille judiciaire autour de la lex mercatoria. V affaire 
Norsolor”, Rev. arb., 1983, p. 379, at p. 389. On the development of the 
concept of awards not being integrated into the legal order of the seat, see 
D. Hascher, “L’influence de la doctrine sur la jurisprudence fran§aise en 
matiere d’arbitrage”, Rev. arb., 2005, p. 391, at p. 412. 
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“An international arbitral award, which is not anchored in any national 
legal order, is a decision of international justice whose validity must 
be ascertained with regard to the rules applicable in the country where 
its recognition and enforcement are sought ...” 171 

Whereas the Court of Appeal simply noted that the award was not 
integrated into the legal order of the seat, the Court of cassation went so 
far as to state that the award is not anchored in any national legal order. 
One could not recognize more clearly the existence of an arbitral legal 
order. The award is considered to be a ‘decision of international justice’, 
just as would be a decision rendered by a permanent international court 
established by the international community. 

66. Lastly, the recognition of the arbitral legal order may be found in 
recent arbitration statutes which, under certain conditions, enable the 
parties to waive their right to request that the award be set aside by the 
courts of the seat. This possibility was first recognized in Belgian law, 
which precluded requests to set aside an award before Belgian courts if 
Belgium was the seat of the arbitration and neither party was a Belgian 
national or a resident of Belgium. 

This solution, which resulted from a statute adopted on March 27, 
1985, 172 was based on the notion - which also surfaced in French case 
law for a short period of time - that a State would have no entitlement, 


171 Cour de cassation , l ere civ., June 29,2007, PT Putrabali Adyamulia v. Rena 
Holding , rendered following a report from President Jean-Pierre Ancel, 
emphasis added, Yearbook Commercial Arbitration, 2007, p. 299, at p. 301. 
The decision is also referred to infra, footnote 348. For a similar holding, see 
Paris Court of Appeal, January 31,2008, Societe ivoirienne de raffinage c. 
Societe Teekay Shipping Norway et autres , Rev. arb., 2008, p. 163. See also 
D. Hascher, “The Review of Arbitral Awards by Domestic Courts - France”, 
IAI Series on International Arbitration No. 6. The Review of Arbitral Awards 
(E Gaillard ed.), Huntington, Juris Publishing, 2010. 

172 See Article 1717 (4) of the Judicial Code in its drafting of March 27, 1985: 
“Belgian courts can take cognizance of an application to set aside only if at 
least one of the parties to the dispute decided in the arbitral award is either a 
physical person having Belgian nationality or residing in Belgium or a legal 
person formed in Belgium or having a branch or some seat of operation in 
Belgium.” 
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or indeed no benefit, to review awards rendered on its territory as long 
as neither party is seeking enforcement of the award in that State. 
This position was taken by the Paris Court of Appeal in Gotaverken 
as early as 1980. In that case, the Court acknowledged that an ICC 
award rendered in France in a dispute between a Libyan company and 
a Swedish company 

“is in no way anchored in the French legal system as both parties are 
foreign and the contract was concluded and was to be performed abroad.” 

It then concluded that the award could not be challenged in France. The 
Court also noted, consistent with the notion that arbitrators have no 
forum, that the 

“location where arbitral proceedings take place, which is chosen 
exclusively to ensure neutrality, was not significant and could not 
be considered to be an implicit manifestation of the parties’ will to 
subject themselves, even on a subsidiary basis, to French procedural 
law.”' 73 


In a second stage, the law of various countries abandoned the automatic 
effect of the exclusion and adopted, instead, a solution allowing the 
parties to waive their right to request the setting aside of an award at 
the seat of the arbitration in situations where the only connection of 
the parties with that State is precisely that it is the seat of their arbitra¬ 
tion. Swiss law was the first to take such a step. Since the adoption 
of the Private International Law Statute (PILS) in 1987, Swiss law 
has allowed parties to waive, partially or totally, their right to request 
the setting aside of an award at the seat in situations where they do 
not have their domicile, habitual residence, or business establishment 


173 Paris Court of Appeal, February 21, 1980, Gotaverken , author’s translation, 
Rev. arb., 1980, p. 524, note by F.-Ch. Jeantet, at p. 533; Yearbook Commercial 
Arbitration , 1981, p. 221. The solution was not maintained in the Decree of 
May 12, 1981 reforming international arbitration and which has adopted, 
on this particular issue, a more traditional position. 
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in Switzerland. 174 This solution was also adopted by Tunisian law in 
1993. 175 In 1998, Belgian law adjusted its position to bring it into line 
with the Swiss statute. 176 Sweden, where this solution had already been 
applied in case law since 1989, 177 adopted the same rule in its 1999 
arbitration statute. 178 With its reform on arbitration in 1996, Peru also 
joined the movement. 179 Even more sensibly, since 1999, Panama has 
allowed parties in an international arbitration, irrespective of their 
nationality or residence, to waive, either directly or by reference to 
arbitration rules, the right to challenge an award in an action to set 
aside. 180 In such a situation, however, if an award is to be enforced in 
Panama, it will fall under the regime applicable to awards rendered 
outside Panama. 181 

The theory according to which arbitral awards that cannot be challenged 
at the seat of the arbitration do not benefit from the protection of the 
New York Convention in other countries, on the ground that the award 


174 Article 192 of the P1LS of December 18,1987: “Where none of the parties 
has its domicile, its habitual residence, or a business establishment in Swit¬ 
zerland, they may, by an express statement in the arbitration agreement or 
by a subsequent agreement in writing, exclude all setting aside proceedings, 
or they may limit such proceedings to one or several of the grounds listed 
in Article 190, paragraph 2.” 

175 Article 78(6) of the Tunisian Arbitration Code of 1993. 

176 Article 1717(4), of the Belgian Judicial Code, as drafted on May 19, 1998. 

177 Swedish Supreme Court, April 18,1989, Sole!Boneh International v. Uganda, 
JDI, 1990, p. 597, commentary by J. Paulsson, p. 589, at p. 596; Yearbook 
Commercial Arbitration, 1991, p. 606. 

178 Article 51 of the Swedish Arbitration Act of April 1, 1999. 

179 Article 126 of Peru’s General Law on Arbitration of January 3,1996, published 
in Rev. arb ., 2005, p. 861. 

180 Article 36 of the Government Decree of July 8, 1999, which established the 
general regime for arbitration, conciliation and mediation, published in Rev. 
arb., 2005, p. 823. 

181 Article 38(4). 
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is insufficiently anchored in a national legal order for it to be considered 
as ‘foreign’, 182 is today generally rejected by most authors. 1 ® 

67. National legal orders are thus gradually abandoning the idea that 
the source of validity of arbitral awards necessarily lies in the legal order 
of the seat, conceived as a forum, or even in any national legal order, 
and moving towards the conception that recognizes the existence of an 
arbitral legal order. 


m See P. Sanders, Quo Vadis Arbitration? Sixty Years of Arbitration Practice , 
The Hague, Kluvver, 1999, p. 248. While admitting that the New York 
Convention does not provide a definition of the concept of arbitration, the 
author bases his stance on his own conception of arbitration according to 
which 

“arbitration can only exist and as such be recognised when based on a law, 
which regulates this private form of dispute settlement and exercises control 
over it as, in case of arbitration, the jurisdiction of the court is ousted ... I 
therefore regard the idea to denationalize arbitral proceedings as in conflict 
with the notion of arbitration”. 

This position is characteristic of the representation of arbitration that F. A. 
Mann defended and that is discussed supra, § 13. It does not reflect, however, 
the conception of the New York Convention, which is completely neutral in 
this respect. 

183 See especially H. Van Houtte, “La lot beige du 27 mars 1985 sur l’arbitrage 
international”. Rev. arb 1986, p. 29, at p. 39; A. Vanderelst, “Increasing 
the Appeal of Belgium as an International Arbitration Forum? -The Belgian 
Law of March 27, 1985 Concerning the Annulment of Arbitral Awards”, 
Journal of International Arbitration, 1986, no. 2, p. 77; G. Keutgen and 
G.-A. Dal, L’arbitrage en droit beige et international. Volume I, Le droit 
beige , Brussels, Bruylant, 2nd ed., 2006, § 602. 
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Chapter II 

THE CONSEQUENCES OF THE 
REPRESENTATIONS OF INTERNATIONAL 
ARBITRATION 


68. For both arbitrators and national courts, espousing one of the three 
representations that structure the field of international arbitration has major 
practical consequences. As abstract as they may seem, issues relating to 
the source of the arbitrators’ power to adjudicate, the relations between 
national legal orders with respect to arbitration matters, or the existence 
of an arbitral legal order have a direct impact on the solution to many 
disputes. These fundamental questions of legal theory indeed have a strong 
bearing on the entire range of questions likely to arise in international 
arbitration, be it in relation to the arbitrators’ power to adjudicate, the 
decisions they render, or the fate of the resulting award. Each of these 
aspects of the international arbitration regime will be explored in turn. 


A. The Consequences of the Representations of International 
Arbitration on the Arbitrators’ Power to Adjudicate 

69. The fierce controversies surrounding the arbitrators’ power to 
adjudicate are directly dependent on the competing representations of 
international arbitration, which in turn generate competing methodologies. 
Such controversies include the determination of the matters that can be 
resolved by arbitration, the categories of persons authorized to use this 
private means of dispute resolution, the requirements for consent to 
arbitration to be valid, the qualities expected of the arbitrators in terms of 
qualifications, nationality or sometimes even religion, or which institutions 
can organize arbitral proceedings. All of these matters are crucial for 
States that accept to relinquish part of their courts’ adjudicatory power 
to arbitrators. Certain States claim to limit the categories of arbitrable 
matters or persons authorized to arbitrate, to determine which institutions 
can organize arbitrations under their auspices, or to impose specific 
conditions as to the validity of arbitration agreements or the requirements 
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for serving as an arbitrator; other States deem it preferable to leave it to 
the parties, when their consent is established and not vitiated, to organize 
the manner in which their dispute will be decided. 

Such differing views are to be expected as what is at stake is the 
very principle of the parties’ recourse to this private means of dispute 
resolution as well as the manner in which the arbitral process is to be 
carried out. In addition, the position held by States on these issues 
may evolve over time. Mistrust of arbitration, which in the nineteenth 
century was essentially regarded as competition to domestic courts, 
has today given way to a general acceptance of this means of dispute 
resolution. This evolution is not so much due to the need to relieve 
domestic courts of an excessive case-load, but rather to the necessity of 
opening to the parties the alternative of a dispute resolution mechanism 
perceived as neutral as compared to the parties’ national courts, and a 
procedure to which the parties are able to contribute in various ways, 
notably by appointing the arbitrators and shaping the manner in which 
the proceedings will unfold. 

70. On each of these issues, the fundamental question, from a meth¬ 
odological viewpoint, is whether to choose between the competing 
positions of the parties through a strict choice of law approach or to 
apply transnational rules identified through a comparati ve law analysis. 
The answer to this question is directly dependent on the representation 
of international arbitration that one will embrace. The conception that 
equates arbitrators with the courts of the country of the seat results in 
giving effect, without further analysis, to the restrictions to the arbitral 
process found in the law of the seat. Restrictions stemming from other 
national laws will also be applied if the choice of law rules of the seat 
dictate that they should. The Westphalian model instead allows each 
State to have its own views prevail, without regard to what other States 
will do. A State can, for example, consider that an arbitration agreement 
that provides for ad hoc arbitration is void, as does Chinese law, 184 even 


184 The fact that Chinese law only recognizes institutional arbitration results 
from Article 16 of Presidential Decree No. 31 of August 31,1994 according 
to which an arbitration agreement must contain an expression of the parties’ 
intention to submit the dispute to arbitration, a description of the matters 
submitted to arbitration, as well as the designation of the relevant arbitral 
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though most other States readily accept the idea of arbitration taking 
place outside of an institutional framework. Yet, for arbitrators faced 
with a claim that an ad hoc arbitration agreement be annulled on the 
ground that, because one of the parties is Chinese or the award is likely 
to be enforced in China, Chinese law is closely connected to the dispute 
and must therefore be applied, the Westphalian model is unsatisfactory. 
It only highlights that, because the view adopted by Chinese law in 
relation to ad hoc arbitration is far from being widely accepted, other 
States have the discretion to recognize and enforce the award on their 
territories irrespective of its fate in China. 

For arbitrators, however, the Westphalian model does not provide 
a solution to the contradictory positions taken by Chinese law and by 
other laws on the validity of an ad hoc arbitration agreement. From 
the arbitrators’ perspective, the Westphalian method is essentially 
unstable. 185 The question can be resolved either by reverting to a choice 
of law approach favoring, for example, the law of the seat or the law 
chosen by the parties, or by adopting a methodology favoring widely 
recognized solutions (here the validity of an ad hoc arbitration clause) 
over a conception that receives very little international recognition. In 
situations where the arbitration is not conducted in China, it would be 
absurd for arbitrators to rely on accidental connections of the matter 
with China or on a perverse understanding of the duty to a render an 
enforceable award 186 in order to discard the arbitration agreement 
providing for ad hoc arbitration on the ground that Chinese law so 
provides, whereas, precisely on this issue, Chinese law is particularly 
isolated. Whether or not they acknowledge this consideration in their 
decision, arbitrators sitting outside China will likely be very reluctant 


institution. This text was officially interpreted on December 26,2005 by the 
Judicial Committee of the Supreme People’s Court. On these texts and their 
interpretation by Chinese courts, which cast doubt on the validity of ad hoc 
arbitration agreements as well as arbitration agreements that provide for 
arbitration under the auspices of institutions which are not Chinese, see esp. 
J. Tao and C. von Wunschheim, “Articles 16 and 18 of the PRC Arbitration 
Law: the Great Wall of China for Foreign Arbitration Institutions”, Arbitration 
International , 2007, p. 309. 

185 See supra, §§41 et seq. 

186 See supra , §§37 et seq. 
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to invalidate ail arbitration agreement for that reason alone. In situations 
where the arbitration is conducted in China, the arbitrators' task is 
more delicate. In a principled approach, however, one should achieve 
the same result if arbitrators are to give effect to the parties’ intention 
to arbitrate their dispute by way of an ad hoc arbitration, based on the 
wide acceptance of this type of arbitration throughout the world. That 
a great number of other national legal orders are willing to recognize 
the ensuing award, regardless of its fate in China, would validate the 
approach. 187 

71. Although delicate, questions of methodology raised in situations in 
which arbitrators must choose between national laws which correspond to 
very different conceptions of international arbitration are nowhere nearly 
as complex as those raised in instances where a court decision has been 
rendered in the context of the arbitration in a country whose law may 
be applied to the merits by the arbitrators, or in instances where national 
courts may be seized of the merits at the same time as the arbitrators (the 
question then being whether the arbitrators must stay the proceedings 
until the courts have reached a decision). Both these occurrences may 
be taken as the ultimate test for the differentiation between the various 
representations of international arbitration. The first concerns the treatment 
of anti-suit injunctions and the second relates to the issue of whether the 
notion of Us pendens comes into play in situations where State courts 
are seized of the same dispute as the arbitrators. 

X. Dealing with Anti-Suit Injunctions 

72. In recent years, the number of anti-suit injunctions issued by national 
courts and directed at the parties, or even at the arbitrators, with a view 
to terminate or to stay arbitral proceedings has increased dramatically. 

Although initially a common law technique used by judges, who 
considered that they had jurisdiction over the matter or wanted to protect 
the jurisdiction of another court or of an arbitral tribunal, to prevent 
parties from seizing a court abroad or continuing proceedings initiated 
abroad, these injunctions are often used today to disrupt arbitration, be 


187 See infra, §§ 124 et seq. 
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it by common law courts like those of India or Pakistan, or by civil law 
courts such as those of Brazil, Venezuela or Indonesia. 188 

The claim of such measures that, in legal systems other than that 
in which they are issued, effect be given to their understanding of the 
validity of a jurisdiction clause or an arbitration agreement will be 
assessed differently depending on which representation of international 
arbitration one adheres to. The extreme litigiousness characterizing such 
situations makes them a particularly significant test for the various visions 
of international arbitration. This is true in instances where a measure 
hostile to arbitration has been taken by the courts of a State other than 
those of the seat of the arbitration and, even more so, in instances where 
it is the courts of the seat of the arbitration that claim to terminate the 
arbitral proceedings, based on their own assessment of the validity of the 
arbitration agreement or of the conditions under which the arbitration 
is conducted. 

a) Anti-Suit Injunctions Issued by the Courts of a State Other than 

That of the Seat of the Arbitration 

73. The use of anti-suit injunctions is particularly frequent in disputes 
involving States. It is indeed tempting for a State, or a State-owned entity, 
to renege on an arbitration agreement to which it freely consented by 
resorting to its own courts to have the other contracting party enjoined 
from initiating an arbitration against it, or, if arbitral proceedings have 
already been initiated, from pursuing them. The Hubco , COPEL and 
National Grid cases are emblematic of this attitude. 189 


|!i8 On this issue, see IAJ Series on International Arbitration No. 2. Anti-Suit 
In junctions in International Arbitration, op. cit. footnote 83; E. Gaillard, “II 
est interdit d’interdire: Reflexions sur I’utilisation des anti-suit injunctions 
dans I’arbitrage commercial international”, Rev. arb ., 2004, p. 47, and 
the reports of J. Lew and E. Gaillard on anti-suit injunctions at the ICCA 
Congress in Montreal, May 31 - June 3, 2006, ICCA Congress Series No. 
13. International Arbitration 2006: Back to Basics? (A. J. van den Berg ed.), 
Alphen aan den Rijn, Kluwer, 2007, p. 185 and p. 235. 
m For other examples in Latin American countries, see H. A. Grigera Naon, 
“Competing Orders Between Courts of Law and Arbitral Tribunals: Latin 
American Experiences”, Global Reflections on International Law, Commerce 
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The Hubco case involved the project company Hubco, which was 
partially owned by foreign shareholders, and the Water and Power Develop¬ 
ment Authority of Pakistan (WAPDA). It concerned the construction and 
exploitation of an electrical power station in Pakistan worth US$1.8 billion. 
The contracts at stake contained an arbitration clause providing for ICC 
arbitration in London. In 1998, an arbitration was initiated concerning 
the tariff dispute over electricity produced by the power plant. Alleging 
that certain agreements had been obtained through corruption, WAPDA 
seized the Pakistani courts of these issues and requested that they order 
the claimant to suspend the arbitral proceedings. The Pakistani courts 
accepted such request and, by a ruling of June 14, 2000, the Supreme 
Court of Pakistan upheld their decision on the ground that the allegation 
of corruption rendered the dispute non-arbitrable. 190 Subsequently, the 
parties reached a settlement. 191 

In COPEL, which involved Companhia Paranaense de Energia 
(COPEL), a Brazilian State-owned company, and UEG Araucaria Ltda, 
a project company, the injunction sought was also in response to an 
arbitration initiated by the project company pursuant to an arbitration 
agreement providing for ICC arbitration in Pans. In Brazilian law, the 
notion that a State-owned company may resort to arbitration remains 
controversial. 192 Considering that it could not validly enter into an 
arbitration agreement, the State-owned company requested the Brazilian 
courts to annul the arbitration clause and to order the claimant to stay 
the arbitral proceedings. By a ruling of June 3,2003, a court in the city 


and Dispute Resolution. Liber Amicorum in honour of Robert Briner, op. 
cit. footnote 38, p. 335. 

190 Decision published in Arbitration International , 2000, p. 439. 

191 See the account of the case in L. Barrington, “ Hubco v. WAPDA: Pakistan Top 
Court Rejects Modern Arbitration”, The American Review of International 
Arbitration , 2000, p. 385. 

192 On October 25, 2005 and August 14, 2006, two different chambers of the 
public law division of the Brazilian Superior Court of Justice recognized a 
mixed economy company’s ability to arbitrate in two cases in which anti-suit 
injunctions had been issued. On this question, see A. Wald, “La resolution, 
par I ’arbitrage, des conflits entre 1 ’administration publique et les entreprises 
privees en droit bresilien”, Les Cahiers de VArbitrage, vol. IV, Paris, Pedone, 
2008, p. 175. 
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of Curitiba (in the Parana State) acceded to these requests and imposed 
on the claimant a daily penalty of 0.5% of the amount in dispute in 
the event of non-compliance with the injunction. The decision further 
specified that it was to be notified to the ICC. 193 On the merits, the 
Curitiba Court of First Instance annulled the arbitration agreement in a 
decision of March 15, 2004. However, in a decision of June 15, 2004, 
the Parana Court of Appeal allowed the claimant to continue the arbitral 
proceedings on the ground that the previous judges had disregarded the 
principle of competence-competence. This decision was then overturned 
by a decision rendered by the President of the Parana Court of Appeal 
on July 5, 2004. All these proceedings did not prevent the Arbitral 
Tribunal, composed of Karl-Heinz Bockstiegel, President, Martin Hunter 
and Jorge Fontoura Nogueira, from deciding, in a majority decision of 
December 6, 2004 with a dissenting opinion from Mr. Nogueira, that 
it had jurisdiction over the matter on the basis of its own assessment 
of the ability of a Brazilian State-owned corporation to enter into an 
arbitration agreement. 194 The parties eventually reached a settlement 
in early 2006. 

In National Grid, the arbitration involved National Grid Pic, a 
company incorporated under English law, and the Argentine Republic. 
The English company initiated an arbitration on the basis of the bilateral 
investment treaty entered into by the United Kingdom and Argentina 
on December 11, 1990. The arbitration was held in Washington, under 
the UNCITRALArbitration Rules. 195 After unsuccessfully challenging 
the President of the Arbitral Tribunal, Dr. Rigo Sureda, before the ICC 
International Court of Arbitration as appointing authority, Argentina 
turned to its own courts to obtain an injunction preventing the arbitra¬ 
tion from going forward. On July 3, 2007, the Federal Administrative 
Appellate Court ordered that the arbitration be suspended and issued an 
injunction against National Grid Pic to refrain from pursuing the arbitral 


193 Decision available on the Brazilian Arbitration Committee’s website. 

194 Partial award on jurisdiction of December 6,2004 in ICC Case No. 12656, 
UEG Araucaria v. Copel, Revista de Arbitrageur e Mediagcio, no. 11, 
October-December 2006, p. 257. 

195 On the circumstances of the case, see the Award of June 20, 2006 in which 
the Tribunal accepted its jurisdiction, available on the Investment Claims 
and ITA - Investment Treaty Arbitration websites. 
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proceedings. Notwithstanding this decision, the Arbitral Tribunal, once 
again, went ahead with the arbitral proceedings. 

74. Anti-suit injunctions are also used to oppose the enforcement of 
an arbitral award. This was the case in Pertamina , which involved an 
Indonesian State-owned company (Pertamina), and a project company 
(KBC), concerning the construction and development of a geothermal 
power station in Indonesia. As the project was suspended by the 
Indonesian Government, KBC initiated an arbitration in Switzerland 
pursuant to the UNCITRALArbitration Rules on the basis of arbitration 
clauses contained in the disputed contracts. In December 2000, the 
Arbitral Tribunal ordered Pertamina to pay damages to KBC in the 
amount of US$260 million. 196 After requesting the courts of the seat of 
the arbitration to set aside the award, which the Swiss Federal Tribunal 
dismissed in April 2001 for untimely payment of costs, Pertamina 
filed a request before the Indonesian courts in March 2002 to have 
the award set aside and KBC enjoined from enforcing the award in 
other jurisdictions. KBC had indeed obtained in December 2001 the 
recognition of the award in the United States. 197 On August 27, 2002, 
the Central Jakarta District Court set aside the award on the ground that 
it was contrary to public policy and issued an injunction against KBC 
prohibiting it from enforcing the award under penalty of having to pay 
a fine of US$500,000 per day. 198 In turn, KBC promptly requested the 
US courts to order Pertamina to refrain from pursuing its request for 
an injunction. The US District Court for the Southern District of Texas 
granted the request by issuing a temporary restraining order on April 
26, 2002. As this measure was not complied with and the Indonesian 
courts nevertheless issued an injunction, KBC requested that Pertamina 
be held in contempt of court. The District Court having found Pertamina 


196 Karaha Bodas Company LLC v. Perusahaan Pertambangan Minyak Dan 
Gas Bumi Negara and PT, PLN (Persero), Award of December 18, 2000, 
International Arbitration Report , March 2001, p. C-2. 

197 US District Court for the Southern District of Texas, In the matter of an 
arbitration between Karaha Bodas Company LLC v. Perusahaan Pertambangan 
Minyak Dan Gas Bumi Negara , December 4, 2001, 190 F. Supp. 2d 936. 

198 Central Jakarta District Court, Decision of August 27, 2002, available on 
the International Arbitration Report website. 
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in contempt of court, an appeal was made to the Court of Appeals for the 
Fifth Circuit which rendered a decision on June 18,2003. The reasoning 
adopted by the Court of Appeals is quite balanced. In order to assess 
whether proceedings initiated abroad were “vexatious or oppressive”, 
the Court analyzed the likely effects in the US of the Indonesian deci¬ 
sion to set aside the award. Quite remarkably, given the controversies 
surrounding the subject, 199 the Court noted, quoting the Chromalloy 
decision, that: 

“... an American court and courts of other countries have enforced 
awards, or permitted their enforcement, despite prior annulment in 
courts [having jurisdiction to rule on such annulment].” 200 

The same result was in fact reached by the Hong Kong courts in Per- 
lamina. m As a result, the US Court of Appeal held that: 

“... other enforcement courts can and sometimes do conduct their own 
independent analyses of substantive challenges to the enforcement of 
the foreign award. In short, multiple judicial proceedings on the same 
legal issues are characteristic of the confirmation and enforcement of 
international arbitral awards under the [New York] Convention.” 202 

The Court thus concluded that the Indonesian decision did not create 
inequitable hardship for KBC as it could simply ignore the decision to 
the extent that it did not hold any assets in Indonesia. These considera¬ 
tions, viewed in light of the requirements of international law, led the 
Court to reverse the lower court’s judgment. The Court noted in this 
respect that: 


109 See infra, § 128. 

200 US Court of Appeals for the Fifth Circuit, Karaha Bodas Company LLC 
v. Perusahaan Pertambangan Minyak Dan Gas Bitmi Negara, Decision of 
June 18, 2003, 335 F. 3d 357. On Chromalloy, see infra, footnote 351. 

201 High Court of the Hong Kong Special Administrative Region, Karaha Bodas 
Co. LLC v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, 
March 27, 2003, 2003 HKCU Lexis 378. 

202 US Court of Appeals for the Fifth Circuit, KBC v. Pertamina, Decision of 
June 18,2003, op. cit. footnote 200. 
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“[tjhe doctrine of comity contains a rule of ‘local restraint.' which guides 
courts reasonably to restrict the extraterritorial application of sovereign 
power.” 

Therefore, even if “it is true ... that Indonesia’s injunction and annul¬ 
ment may violate comity”, it does not follow necessarily that US courts 
themselves should issue an injunction. “Upholding the district court’s 
injunction could only further exacerbate the problem, diplomatically if 
not legally as well.” Therefore, while it declares that it “empathize[s] with 
the District Court and sharefsj its frustrations at the acts of Pertamina 
and its counsel”, the Court reversed the decision to issue an injunction 
against Pertamina. 203 

75. Two lessons can be drawn from the examination of anti-suit 
litigation. 

The first concerns national courts. The examination of the phenomenon 
highlights the unsuitability, 204 if not the incompatibility with the require¬ 
ments of international law, 20,5 of an individual State s claim to impose 
upon all other States, if need be by imposing penalties or threatening 
other forms of retaliation, its understanding of what constitutes a valid 
arbitration agreement and, more generally, of the legitimacy of an 
arbitral process, whereas arbitrators are empowered - at least in the 
first instance - to make a determination of these same issues pursuant 
to the principle of competence-competence. The manner in which the 
Court of Appeals for the Fifth Circuit reacted in its decision of June 
18,2003 provides a perfect illustration of the Westphalian approach to 
international arbitration, which is based on the notion that each State 
can decide for itself the fate of an arbitral award. The improvement is 
noticeable as compared to the situation in which each national court 


203 Ibid. 

204 See Ph. Fouchard, “Anti-Suit Injunctions in International Arbitration - What 
Remedies?”, IAI Series on International Arbitration No. 2. Anti-Suit Injunc¬ 
tions in International Arbitration , op. cit. footnote 83, p. 153. 

205 s ee § Schwebel, “Anti-Suit Injunctions in International Arbitration. An 
Overview”, IAI Series on International Arbitration No. 2. Anti-Suit Injunctions 
in International Arbitration , op. cit. footnote 83, p. 5. 
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claims to impose its views on all others, with anti-anti-suit injunctions 
responding to anti-suit injunctions in a perpetual movement. 

The second concerns the way in which arbitrators can react when 
confronted with such motions. By virtue of the principle of competence- 
competence, they are empowered to decide on all hurdles raised by a 
given party against arbitral proceedings, subject to the ultimate review by 
the national courts having to rule on an action to set aside or to enforce 
the resulting award. In the conception of international arbitration that 
assimilates the arbitrator to the courts of the seat, arbitrators will likely 
reason, just as national courts generally would, in choice of law terms. 
In keeping with this logic, an arbitrator having, for example, to make a 
decision as to a State-owned entity’s ability to enter into an arbitration 
agreement, would likely decide that the national law of the entity in 
question is to govern the issue. No matter how shocking the attitude of a 
State or a State-owned entity which, after having consented to arbitration, 
calls upon its own courts to declare that it is not bound by the arbitration 
agreement, a choice of law approach amounts in practice to deny the 
arbitrators any autonomous power to make a decision on this issue. It 
would indeed be a difficult task for an arbitrator who has determined the 
law of a given State to be applicable to entirely ignore, at the same time, 
a decision issued by the courts of that State on the same subject and based 
on the same facts. Under this approach, an anti-suit injunction is likely 
to produce its maximum effects. A comparative law methodology will 
likely lead to a diametrically opposi te result. The rule according to which 
a State or State-owned entity that has freely consented to an arbitration 
agreement cannot hide behind its own domestic law to avoid arbitration 
is so widely recognized in comparative law and in arbitral jurisprudence 
that it can be characterized as a general principle of law. 206 Arbitrators who 
feel compelled to apply the most widely accepted over idiosyncratic rules 


206 For a discussion on the sources that justify this conclusion, see E. Gaillard and 
.1. Savage (eds.), Fouchard Gaillard Goldman On International Commercial 
Arbitration , op. cit. footnote 37, §§ 534 et seq.\ J.-F. Poudret and S. Besson, 
Comparative Law of International Arbitration , op. cit. footnote 36, § 235. 
Although the latter authors favor a choice of law approach, the numerous 
sources they analyze show in reality that there is a strong convergence among 
legal systems in favor of the rule that prohibit a State or State-owned entity 
from relying on its own law to renege on its consent to arbitrate. 
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(even where the latter have been specifically confirmed by the courts of 
the State involved in the dispute) would come to a different conclusion 
to that of arbitrators operating within the strict confines of a choice of 
law approach. This example shows the extent to which the representa¬ 
tions of international arbitration differ, not only from a methodological 
standpoint, but also as to their outcome. The difference is even more 
striking in situations in which anti-suit injunctions are issued by the 
courts of the seat of the arbitration. 

b) Anti-Suit Injunctions Issued by the Courts of the Seat of the 
Arbitration 



76. In the vision that reduces arbitrators to occasional organs of the Jj 
State in which the arbitration takes place, arbitrators have no choice, 
in situations in which the courts of that State issue an injunction aimed 
at discontinuing the arbitration, but to take note of such injunction and 
mechanically comply with it. 207 The Westphalian representation of ' 
international arbitration opens arbitrators to the realization that other jj j 

legal orders will not necessarily share this view and that they may even . 

consider that it is unfair to attempt to disrupt an arbitration on frivolous 
grounds. However, only the representation that recognizes the existence 
of an arbitral legal order allows arbitrators faced with an injunction 
that they deem unfounded pursuant to generally accepted principles 
of international arbitration to proceed with their mission and issue an Jj: 
award. 208 Only after an award is rendered can legal orders other than 
that of the seat effectively take a position on the matter. Here again, the | 
second representation of international arbitration appears to be essentially 


207 See, e.g., E. Schwartz, “Do International Arbitrators Have a Duty to Obey 
the Orders of the Courts at the Place of the Arbitration? Reflections on the 
Role of the Lex Loci Arbitri in the Light of a Recent ICC Award”, Global 
Reflections on International Law, Commerce and Dispute Resolution. Liber 
Amicorum in honour of Robert Briner , op. cit. footnote 38, p. 795. 

208 See E. Gaillard, “L’interference dcs juridictions du siege dans le derouiement 
de 1’arbitrage”, op. cit. footnote 74, at pp. 90 et seq .; J. Paulsson, “Interfer¬ 
ence by National Courts”, The leading Arbitrators’ Guide to International 
Arbitration (L. W. Newman & R. D. Hill eds.), Huntington, Juris Publishing, 
2nd ed., 2008, p. 119. 
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unstable, making an inroad towards the third representation, as long as 
one does not accept the premises of the first. 209 

77. A number of cases illustrate the fact that arbitrators do not hesitate 
to disregard anti-suit injunctions when they deem it justified, even where 
the injunction has been issued by the courts of the seat of the arbitration. 

78. This was the case in Petrobangla, which involved a dispute between 
the Italian company Saipem SpA and the Bangladeshi State-owned 
company Petrobangla over trivial claims regarding the construction of a 
pipeline. 210 In June 1993, Saipem filed a request for arbitration pursuant 
to an arbitration clause contained in the contract between them that 
provided for ICC arbitration in Dhaka. The Arbitral Tribunal, composed of 
Werner Melis, President, Riccardo Luzzattoand Ian Brownlie, recognized 
its jurisdiction in an award of November 27, 1995. The State-owned 
company then requested that the Arbitral Tribunal order the other party to 
produce certain documents. As the Arbitral Tribunal rejected that request, 
Petrobangla brought an action before the court of first instance in Dhaka 
with a view to having the Arbitral Tribunal sanctioned for having violated 
the parties’ rights and its mission revoked on that basis. Without going 
into the details of the proceedings, suffice it to say that on November 24, 
1997 the Supreme Court of Bangladesh issued an injunction prohibiting 
the Italian company from proceeding with the arbitration and that, on 
April 5, 2002, the court of first instance in Dhaka revoked the Arbitral 
Tribunal’s authority on the grounds that it committed misconduct in 
refusing to grant the measure requested by the State-owned company. 211 


209 See supra, § 41. 

210 ICC Case No. 7934, unpublished, described in the Decision on jurisdiction 
and provisional measures rendered on March 21, 2007 in ICSID Case 
No. ARB/05/07, Saipem SpA v. Bangladesh , International Arbitration 
Report , April 2007, p. B-l. See also the Award rendered on June 30, 2009 
in ICSID Case No. ARB/05/07, Saipem SpA v. Bangladesh , available on the 
Investment Claims and IT A - Investment Treaty Arbitration websites. 

211 See the decision in ASA Bull., 2000, p. 821 and the suggestion by the 
commentator to move the seat of the arbitration as the only way to preserve 
the integrity of the arbitral proceedings and to render effective the parties’ 
agreement to arbitrate, ibid., p. 829. See, for a similar suggestion - something 
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By a procedural order of April 30,2001, the Arbitral Tribunal never¬ 
theless decided to proceed with the arbitration. The Tribunal based this 
decision on its own assessment of the conditions in which arbitrators 
can be dismissed, which in their view fell within the authority of the 
ICC International Court of Arbitration pursuant to the arbitration rules 
that the parties had adhered to, and not that of any national courts. This 
decision led to a further order by the Bangladeshi courts enjoining Saipem 
from proceeding with the arbitration. This did not prevent the Arbitral 
Tribunal from rendering an award on the merits on May 9,2003 finding 
Petrobangla liable to pay various amounts for the breach of its contractual 
obligations. The State-owned company then brought a request to set 
aside the award before the Supreme Court of Bangladesh which held 
that, as the Arbitral Tribunal’s authority had been revoked, there was 
no award to set aside: “[a] non-existent award can neither be set aside 
nor can it be enforced”. 212 The Bangladeshi courts’ refusal to grant legal 
effect to the arbitration agreement freely entered into by the State-owned 
company subsequently led Saipem to initiate an ICSID arbitration with 
a view to seeking the international responsibility of Bangladesh on the 
basis of the bilateral investment treaty between Italy and Bangladesh. 
On June 30, 2009, the ICSID Arbitral Tribunal composed of Gabrielle 
Kaufmann-Kohler, President, Christoph Schreuer and Philip Otton, 
held that the revocation of the ICC arbitrators’ authority was contrary 
to international law and amounted to an expropriation of the right to 
arbitrate the dispute in Bangladesh under the ICC Arbitration Rules, in 
compensation of which it ordered the payment of the value of the ICC 
award to Saipem. 213 


that is characteristic of the subjectivist vein of the monolocal approach 
(supra, § 14) - Scherer’s commentary, quoted infra, footnote 223. Compare, 
for a transnational perspective, with P. Lalive, “On the Transfer of Seat in 
International Arbitration”, Law and Justice in a Multistate World. Essays in 
Honor of Arthur T. von Mehren (J.A.R. Nafziger & S. C. Symeonides eds.), 
Ardsley, New York, Transnational Publishers, Inc., 2002, p. 515. 

212 Cited in Saipem SpA v. Bangladesh , Decision on jurisdiction and provisional 
measures rendered on March 21,2007, op. cit. footnote 210, § 36. 

213 Saipem SpA v. Bangladesh, op. cit. footnote 210. 
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79. Another example is the dispute between Himpurna California Energy 
Ltd. (Himpurna), a company incorporated in Bermuda, and the Republic of 
Indonesia, which involved a contract for the development and exploitation 
of geothermal resources. A first award was rendered on May 4, 1999 in 
which PLN, the Indonesian national electricity company, was ordered 
to pay a principal amount of US$390 million to Himpurna. As PLN did 
not comply with the decision, Himpurna initiated a second arbitration 
against the Republic of Indonesia on the basis of the guarantee given by 
the Indonesian Ministry of Finance, which provided that disputes would 
be settled pursuant to the UNCITRAL Arbitration Rules in Jakarta. The 
Arbitral Tribunal was composed of Jan Paulsson, President, Antoni no 
de Fina and Priyatna Abdurrasyid. Although not a party to the second 
arbitral proceedings but only to the contract which had given rise to the 
dispute, the State-owned company Pertamina requested the Indonesian 
courts to stay the arbitration, alleging that the arbitral proceedings could 
harm the company. On July 22,1999, the Central District Court of Jakarta 
granted this request and ordered the stay of the arbitral proceedings, 
with a penalty of US$1 million per day in case of non-compliance. By 
a procedural order of September 7, 1999, the Arbitral Tribunal decided 
that the hearings would take place in The Hague, although Jakarta 
remained the seat of the arbitration. This decision was based on Article 
16 of the UNCITRAL Arbitration Rules which allow a tribunal to hold 
hearings wherever it sees fit, having regard to the circumstances of the 
arbitration. The Republic of Indonesia then brought a request before 
the Dutch courts for an injunction preventing the arbitration from going 
forward. This request was rejected by The Hague Court of First Instance 
on September 20, 1999. 214 The arbitrator appointed by Indonesia, who 
was an Indonesian national, was however not in a position to attend the 
hearings. The proceedings took place before the two other arbitrators, 
while the Respondent, for its part, chose to default. In a procedural order 
of September 7,1999, the Arbitral Tribunal held that the Indonesian courts’ 
decision did not prevent it from pursuing its mission. After recalling that 
States are responsible for the actions of their courts under international 
law, the Tribunal referred to the principle of pacta sunt servanda and 


214 Yearbook Commercial Arbitration , 2000, p. 469. For a descri ption of the 
case, see also J. Paulsson, Denial of Justice in International Law, London, 
Cambridge University Press, 2005, pp. 150-153. 
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the notion of denial of justice as a basis for its decision to proceed with 
the arbitration: 

“considering that the purported injunction violates the Republic of 
Indonesia’s undertakings in the Terms of Appointment by which the 
present international Arbitral Tribunal was established, whereas the 
sanctity of agreements is a fundamental rule of international law; 

Considering that to prevent an arbitral tribunal from fulfilling its 
mandate in accordance with procedures formally agreed by the Republic 
of Indonesia is a denial of justice.” 315 

Counsel for the Respondent expressed its disagreement with the decision 
in the following terms: 

“As to the content of the purported order, we are outraged that a tribunal 
sitting in a dispute governed by the law of Indonesia has deemed it 
unnecessary to give any consideration to such laws, and has deemed it 
appropriate not only to disregard an order of, but to issue official insults 
to, the courts of such jurisdiction.” 216 

The Respondent also challenged the Arbitral Tribunal before the Secretary- 
General of ICSID, acting as appointing authority in this matter, on the 
following ground: 

“[The President of the Tribunal] is well known throughout the arbitration 
community to be in a constant crusade to elevate international arbitra¬ 
tion, and thus the power of international arbitrators such as himself, to 
a level above and beyond the jurisdiction of any court in the world.” 217 

In its award on jurisdiction of September 26,1999, the Arbitral Tribunal 
confirmed that it did not consider itself bound by the injunction issued by 
the Indonesian courts as the arbitration was not a domestic Indonesian 


215 Order issued on September 7, 1999, cited in the Award of September 26, 
1999, Yearbook Commercial Arbitration, 2000, p. 109, at p. 144. 

216 Ibid.., p. 146. 

2,7 Ibid., p. 151. The challenge was dismissed by the appointing authority, which 
allowed the Arbitral Tribunal to render an award on the merits on October 
16, 1999, ibid., pp. 109 etseq. 
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arbitration but rather an international one, 218 that it had not been established 
that the injunction was aimed at the Arbitral Tribunal, 2 ' 9 and that, in any 
event, the injunction constituted a denial of justice and hence a violation 
of international law: 

“The present Arbitral Tribunal considers that it is a denial of justice 
for the courts of a State to prevent a foreign party from pursuing its 
remedies before a forum to the authority of which the State consented, 
and on the availability of which the foreigner relied in making invest¬ 
ments explicitly envisaged by that State. As the Arbitral Tribunal has 
reminded the Parties, a State is responsible for the actions of its courts, 
and one of the areas of State liability in this connection is precisely that 
of denial of justice.” 220 

Against this background, the Arbitral Tribunal, ruling in the absence of 
the third arbitrator, 221 held that it had jurisdiction to hear the case and 
subsequently issued an award on the merits which found the Republic of 
Indonesia liable pursuant to the guarantee provided by the Government 
and ordered it to pay to Himpurna the amounts set out in the first award. 222 

80. ICC Case No. 10623 between the Italian company Salini Costruttori 
SpA and the Federal Democratic Republic of Ethiopia provides a further 
example of an international arbitral tribunal considering itself not bound 
by an anti-suit injunction issued at the place of the arbitration. 223 The 


218 Ibid., p. 178. 

219 Ibid., pp. 183-185. 

220 Ibid., pp. 182-183. 

22! On the possibility for a ‘truncated tribunal’ to pursue an arbitration, see 
especially S. Schwebel , International Arbitration: Three Salient Problems, 
Cambridge, Grotius Publications Ltd., 1987, pp. 177 etseq. 

222 Award on the merits of October 16,1999, International Arbitration Report, 
2000, vol. 15, no. 2, p. A-l, and excerpts in Yearbook Commercial Arbitration, 

2000, p. 186. 

223 Salini Costruttori SpA v. The Federal Democratic Republic of Ethiopia, Addis 
Ababa Water and Sewerage Authority, Award of December 7, 2001, ICC 
Case No. 10623, in IAJ Series on International Arbitration No. 2. Anti-Suit 
Injunctions in International Arbitration, op. cit. note 83, p. 227; excerpts in 
ASA Bull., 2003, p. 82. For a presentation and commentary of the award, see 
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dispute concerned a FIDIC contract for the construction of a raw water 
sewerage reservoir for the city of Addis Ababa. The contract contained 
an arbitration clause providing for ICC arbitration in Addis Ababa. The 
Italian company, which had various claims, brought the dispute before 
an Arbitral Tribunal composed of Emmanuel Gail lard. President, Piero 
Bernardini and Nael Bunni. 

In accordance with the provisions of the Terms of Reference - already 
present in the applicable ICC Arbitration Rules-which expressly provided 
for the possibility of conducting hearings at any location it considered 
appropriate, the Tribunal decided that the hearing in which certain 
witnesses would be heard would take place in Paris, while Addis Ababa 
was maintained as the seat of the arbitration. The Respondent, deeming 
that this constituted an illegitimate procedural decision, unsuccessfully 
challenged the arbitrators before the ICC International Court of Arbitration. 
The Respondent subsequently requested - and obtained - an anti-suit 
injunction from the Federal Supreme Court of Ethiopia which ordered 
the Arbitral Tribunal to immediately stay the proceedings until such time 
as the Court had rendered a decision relative to the ICC’s dismissal of 
the challenge of the arbitrators. It also filed a request before the First 
Instance Tribunal objecting to the Arbitral Tribunal’s jurisdiction over 
the dispute. This Court enjoined the Claimant to stay the arbitration until 
such time as it had reached a decision on the Tribunal’s jurisdiction. It is 
against this background that, on December 7,2001, the Arbitral Tribunal 
issued an award on jurisdiction and on the Respondent’s request for a 
stay of the arbitral proceedings. 

The Tribunal held that it had, first and foremost, a duty to the parties 
to rule on the dispute before it: 

“For the reasons set out below, the finding of the Tribunal on this issue is 
that an arbitral tribunal constituted in such circumstances has a discretion 
as to whether or not it should comply with such an order. 

An international arbitral tribunal is not an organ of the State in 
which it has its seat in the same way that a court of the seat would be. 


A. Crivellaro, “International Arbitrators and Courts of the Seat - Who Defers 
to Whom?”, ASA Bull., 2003, p. 60, and M. Scherer, “The Place or ‘Seat’ of 
Arbitration (Possibility, and/or Sometimes Necessity of its Transfer?) - Some 
Remarks on the Award in ICC Arbitration No. 10623”, ASA Bull., 2003, 

p. 112. 
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The primary source of the Tribunal’s powers is the parties’ agreement 
to arbitrate. An important consequence of this is that the Tribunal has 
a duty vis-a-vis the parties to ensure that their arbitration agreement is 
not frustrated. In certain circumstances, it may be necessary to decline 
to comply with an order issued by a court of the seat, in the fulfillment 
of the Tribunal’s larger duty to the parties. 

Of course, this is not to say that a contract, including an arbitration 
agreement, has a validity that is independent of any legal order. Indeed, 
a contract derives its binding force from its recognition by one or more 
legal orders. However, an agreement to submit disputes to international 
arbitration is not anchored exclusively in the legal order of the seat of 
the arbitration. Such agreements are validated by a range of international 
sources and norms extending beyond the domestic seat itself.” 224 

Among the various sources for its decision, the Tribunal referred not only 
to the 1958 New York Convention but also to Ethiopian law: 

"It should be noted that, although Ethiopia has not yet ratified or acceded 
to the New York Convention, it does recognize the validity of arbitration 
agreements under the provisions of the Civil Code of Ethiopia, which is 
a notable example of a modern statute on international arbitration. This 
renders moot, in many respects, the issue of Ethiopia’s non-ratification 
of the New York Convention. Indeed, if anything, certain articles of 
the Civil Code of Ethiopia might be considered more liberal than the 
somewhat dated provisions of the New York Convention.” 225 

Having emphasized that it had full confidence in the fact that, in the ap¬ 
peal brought by the party wishing to pursue the arbitration, the Ethiopian 
courts would ultimately give effect to the parties’ agreement to arbitrate, 
the Tribunal decided that: 

“The Tribunal owes a duty to the parties to ensure that their agreement 
to submit disputes to international arbitration is rendered effective 
even where that creates a conflict with the courts of the seat of the 
arbitration .” 226 


224 Ibid., §§ 127-129. 

225 Ibid., § 132. 

226 Ibid., § 138, emphasis added. 
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In support of its decision, the Tribunal also referred to the arbitrators’ 
duty to render an enforceable award and to the general principle of law 
that provides that a State or a State-owned entity cannot avail itself of its 
own law in order to renege on an arbitration agreement to which it freely 
consented. It concluded by affirming its jurisdiction and declared that it 
would issue a procedural order setting forth the procedure to be followed 
for the merits phase of the dispute. After this decision was rendered, the 
parties concluded a settlement agreement. 

81. The three above-mentioned cases demonstrate that when faced 
with actions that aim to frustrate an arbitration agreement to which the 
parties have freely consented, arbitrators do not hesitate to make their 
own determination on the merits of the respective positions of the parties, 
without considering themselves bound by the decisions rendered by the 
courts of the seat of the arbitration. This shows that, as far as arbitrators 
are concerned, the source of the juridicity of international arbitration is 
not to be found, at least exclusively, in the legal order of the seat of the 
arbitration. This is the very premise on which is based the representation 
of international arbitration that recognizes the existence of an arbitral 
legal order. 

2. The Question of Lis Pendens Between National Courts 
and Arbitral Tribunals 

82. Here agai n, the answer to the question of whether the concept of lis 
pendens has any role to play in determining which, as between the courts 
of a given country and an arbitral tribunal, has priority to hear a case 
ultimately depends on the representation of international arbitration one 
adheres to. The question arises in situations where one party considers 
that there is a valid arbitration agreement covering the matter in dispute 
and brings the dispute before an arbitral tribunal while the other party, 
considering the arbitration agreement to be either void or not applicable, 
brings the same dispute before a national court. In such circumstances, 
should one resort to the notion of lis pendens as if one were dealing 
with two national courts, or should one apply rules that are specifically 
designed to ascertain which of the arbitral tribunal or the national court 
has jurisdiction? 
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83. If, following the first representation of international arbitration, one 
considers arbitral tribunals to be integrated into the legal order of the 
seal just as local courts are, the application of the notion of Us pendens 
is warranted when the same dispute between the same parties is brought 
before an arbitral tribunal and a national court. 

If, however, following the Westphalian representation of international 
arbitration, one believes that each legal order is free to make its own 
determination on the validity of the arbitration agreement relied upon 
by the party seeking to arbitrate and disputed by the party seeking to 
bring the matter before domestic courts, then the concept of Its pendens 
is no longer appropriate. As each State is, by definition, unaffected by 
the decisions of other States concerning the validity of the arbitration 
agreement and the ensuing consequences, there is no justification for 
a stay of the arbitral proceedings until such time as the courts seized 
of the same matter have rendered a decision. In this representation of 
international arbitration, the very idea of lis pendens is inadequate. This 
is also true, although for different reasons, for the model that accepts the 
existence of an arbitral legal order. 

In the representation that accepts the existence of an arbitral legal 
order, a conflict between an arbitral tribunal and a national court is to be 
resolved through a mechanism that is specific to this legal order and not by 
borrowing from private international law the concept of Us pendens, the 
purpose of which is to identify which of the various courts having an equal 
entitlement to hear a dispute will entertain the matter. This mechanism 
is to be found in the principle of competence-competence, which grants 
to the arbitrators, when their jurisdiction is contested, the authority to 
decide on their own jurisdiction - without any illogicality stemming from 
the fact that, at this stage of the reasoning, their jurisdiction has not yet 
been established. This principle does not imply that national courts have 
no authority to assess the validity and scope of an arbitration agreement 
which forms the basis of the arbitrators’jurisdiction. Provided that there 
is a primct facie arbitration agreement, this principle simply gives the 
arbitrators priority to rule on their jurisdiction, subject to subsequent 
review by those national courts called upon to give effect to the award 
in their legal order. When it addresses the arbitrators, the principle of 
competence-competence produces a positive effect in that it enables them 
to pursue their mission. When it addresses national courts, it produces a 
negative effect, inviting those courts to refrain from assessing matters that 
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are primafacie covered by an arbitration agreement, so that arbitrators 
can meaningfully address in the first instance the issues of validity and 
scope of the disputed arbitration agreement. 227 

84. The principle of competence-competence is thus clearly distinct 
from the concept of Us pendens. The latter only takes into account which 
court has been seized first. If it were to apply to arbitration, it would not 
require even a prima facie review of the arbitration agreement relied upon 
by one of the parties and considered invalid by the other. Such a purely 
chronological test is only warranted when the nature of the exercise is 
to choose as between courts having an equal title to rule on the same 
dispute. In the EU framework, for example, it is indifferent whether in 
contractual matters the case is decided by the courts of the defendant’s 
domicile or by those of the place of performance of the obligation in 
dispute. Both are equally legitimate in deciding the matter pursuant to 
the applicable rules regarding jurisdiction. 228 In that context, the rule that 
grants chronological priority to the courts first seized is entirely neutral 
as to which court will decide the matter, as it exclusively depends on the 
initiatives taken by the litigants who can seize indifferently one court or 
the other. The point of the rule is only to avoid wasting the resources of 
the judiciary by preventing the same dispute from being brought before 
multiple fora and to prevent conflicting decisions that could discredit 
the system, not to protect the jurisdiction of a given court against that of 
another. 

The logic underpinning the principle of competence-competence is 
entirely different. The principle is not neutral. It is specifically aimed 


227 On the positive and the negative effects of the principle of competence- 
competence, see E. Gaillard and J. Savage (eds.), Fouchard Gaillard 
Goldman On International Commercial Arbitration, op. cit. footnote 37, at 
§§ 650 et seq. See also E. Gaillard and Y. Banifatemi, “Negative Effect of 
Competence-Competence: The Rule of Priority in Favour of the Arbitrators”, 
Enforcement of Arbitration Agreements and International Arbitral Awards 
(E. Gaillard & D. di Pietro eds.), London, Cameron May, 2008, p. 257. 

228 See Articles 2(1) and 5(1) of the Council Regulation (EC) No. 44/2001 of 
December 22,2000 on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters, known as ‘Brussels V, OJEC, 
January 16,2001, p. L 12/1. 
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at protecting arbitration. While promoting this private means of dispute 
settlement, often praised as the normal means of settling international 
disputes, modem legislators are well aware of its vulnerability. This is 
because the arbitrators’ jurisdiction is based solely on the will of the 
parties. It is therefore much easier to sabotage an arbitration - if only by 
advancing purely formalistic arguments, such as claiming that arbitrators 
whose jurisdiction has not been established are not empowered to decide 
on anything, including their own jurisdiction - than it is to challenge the 
jurisdiction of national courts. As a result, in order to deter arguments 
which, in many instances, are purely tactical, arbitration law has found 
it necessary to grant arbitrators the possibility to rule first on then- 
own jurisdiction. State review of the arbitrators’jurisdiction is by no 
means, as it is sometimes suggested, negated by this rule of priority. It 
is simply deferred to the end of the arbitral process. This is the rationale 
of the negative effect of the principle of competence-competence. The 
pro-arbitration bias at the heart of this principle is the exact opposite of 
the spirit of neutrality that characterizes the concept of lis pendens. 229 

85. On these issues, Swiss law - despite being recognized as one of the 
most favorable to arbitration - went through a short period of uncertainty. 

By a decision rendered on May 14,2001 in the Fomento matter, the 
Federal Tribunal held that when an arbitration takes place in Switzerland 
and court proceedings have been initiated elsewhere on the same matter, 
arbitrators are to stay the arbitral proceedings until such time as a deci¬ 
sion has been made concerning the same dispute in another State. The 
decision was based on Article 9 of the Private International Law Statute 
which grants priority to the court seized first in the event of concurrent 
proceedings. 230 In that particular case, Fomento, a Spanish company, and 


229 See, on these issues, E. Gaillard, “La reconnaissance, en droit suisse, de la 
seconde moitie du principe d’effet negatif de la competence-competence”, 
op. cit. footnote 38. In the same vein, see A. Bucher, “L’examen de la 
competence internationale par lejuge suisse”, La semaine judiciaire , 2007, 
p. 153, at pp. .173 et seq. 

230 Swiss Federal Tribunal, May 14,2001, Fomento de Construcciones y Contratas 
S.A. v. Colon Container Terminal S.A., ATF 127 III 279; Rev. arb., 2001, 
p. 835, note by J.-F. Poudret; Yearbook Commercial Arbitration, 2004, p. 809. 
See also A. Bucher’s commentary, “L’examen de la competence internationale 
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CTT, a Panamanian company, had entered into a contract containing an 
arbitration clause providing for ICC arbitration in Switzerland. After a 
dispute arose between them, the Spanish company seized the Panamanian 
courts. The Panamanian company then challenged the Panamanian 
courts’jurisdiction on the ground that an arbitration agreement had been 
entered into between the parties. Before CTT could even file a request for 
arbitration pursuant to the dispute resolution provision of the contract, 
the Panamanian courts affirmed their jurisdiction on the ground that CTT 
had failed to object to such jurisdiction in a timely manner and rendered 
a decision on the merits of the dispute. The Arbitral Tribunal, which was 
constituted while an appeal was pending before the Panamanian courts, 
in turn held that it had jurisdiction over the matter. The Swiss Federal 
Tribunal set aside the award on the ground that 

“an arbitral tribunal having its seal in Switzerland must apply Article 9 
PILS if it is seized of the same matter than that already pending before 
a State court, be it Swiss or foreign.” 231 

This solution was particularly unfortunate from a practical point of 
view. If one were to follow this reasoning, it would suffice, for a litigant 
to prevent an arbitration from proceeding, to first initiate a lawsuit 
before national courts (possibly those of its own nationality), then ask 
the arbitrators, if seized, to stay the arbitral proceedings. In the event it 
would be successful before the national courts, such litigant would then 
request the arbitral tribunal to simply endorse the decision of the courts 
based on the notion that they were seized of the dispute first. 

The solution was not justifiable from a theoretical viewpoint either. It 
ignored the fact that Article 9 PILS - in the same way as Article 19 PILS 


par le juge suisse”, op. cit. footnote 229, at pp. 182 et seq.\ M. Scherer, 
“When Should an Arbitral Tribunal Sitting in Switzerland Confronted with 
Parallel Litigation Abroad Stay the Arbitration?”, ASA Bull., 2001, p. 451; 
C. Oetiker, “The Principle of Lis Pendens in International Arbitration: The 
Swiss Decision in Fomento v. Colon ”, Arbitration International, 2002, 
p. 137; C. Soderlund, “Zis Pendens, Res Judicata and the Issue of Parallel 
Judicial Proceedings”, Journal of International Arbitration, 2005, p. 301. 

231 Swiss Federal Tribunal, May 14,2001, Fomento de Construcciones y Contratas 
S.A. v. Colon Container Terminal S.A., Recital 2c.cc, author’s translation. 
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on mandatory rules 232 - cannot be applied to international arbitration as 
it is not contained in Chapter 12 PILS which deals with this matter. The 
Swiss Federal Tribunal’s assimilation of arbitrators sitting in Switzerland 
to Swiss judges as regards procedural matters was therefore theoretically 
unfounded. 

It is thus particularly comforting that the Swiss legislature moved 
quickly to overturn the Fomento ruling, through a statute enacted on 
October 6,2006 and that came into force on March 1,2007. This statute 
adds a paragraph to Article 186 PILS which addresses the arbitral 
tribunals’jurisdiction to rule on their own jurisdiction. New paragraph 
1 bis reads as follows: 

“llhe arbitral tribunal | shall decide on its own jurisdiction without regard 
to proceedings having the same object already pending between the 
same parties before another State court or arbitral tribunal, unless there 
are serious reasons to stay the proceedings.” 233 

Because the rules applicable to Swiss judges do not necessarily apply to 
arbitrators sitting in Switzerland, by overturning the Fomento ruling, the 
Swiss legislature reverted to the Swiss traditional approach acknowledging 
the wholly autonomous character of international arbitration. 


232 On the non-applicability of Swiss choice of law rules, including Article 19 
PILS, to arbitration, see infra, § 109. 

233 New Article 186 (1 bis). For a commentary, see Ch. Poncet, “Swiss Parlia¬ 
ment Removes Lis Pendens as an Obstacle to International Arbitrations in 
Switzerland”, World Arbitration & Mediation Report , 2006, vol. 17, no. 12, 
pp. 395-397; D. Baizeau, “Modification de Particle 186 de la LDIP suisse: 
procedures paratleles el Htispendance, clarification du legislateur apres la 
jurisprudence Fomento”, Les Cahiers de l'Arbitrage , vol. IV, Paris, Pedone, 
2008, p. 226; E. Gaillard, “Switzerland Says Lis Pendens Not Applicable to 
Arbitration”, New York Law Journal, August 7,2006; A. Bucher, “L’examen 
de la competence Internationale par le juge suisse”, op. cit. footnote 229, 
at pp. 188 etseq. 
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B. The Consequences of the Representations of International 
Arbitration on the Arbitrators’ Decisions 

86. From the States’ standpoint, there is less at stake when one considers 
the manner in which arbitrators reach a solution on the merits of each 
individual dispute as compared to matters concerning the source of the 
arbitrators’ power to adjudicate - which crystallizes the differences 
between the various representations of international arbitration over 
the very principle of the acceptance of this private means of dispute 
resolution 234 - or even the fate of the award in national legal orders to 
the extent that States have retained the monopoly of the enforcement of 
judicial decisions. 235 Once the principle that private judges can be entrusted 
with the task of administering justice is accepted, and once the subject 
matters that can be settled through this dispute resolution mechanism 
have been determined, States can only - unless they negate their own 
acceptance of the principle of arbitration - grant arbitrators significant 
leeway to determine the arbitral procedure and to identify and apply the 
rules governing the merits of the dispute. Given that the integration of 
the award into national legal orders provides an opportunity to ensure 
the arbitrators’ compliance with the elementary principles of justice as 
regards the arbitral procedure and their compliance with the fundamental 
requirements of those legal orders as regards the substance of the ensuing 
award, the manner in which the arbitral proceeding is carried out and 
the reasoning adopted by the arbitrators to decide the dispute constitute, 
by definition, areas where arbitrators have the broadest freedom. Even 
in these two areas, however, the various representations of international 
arbitration have a residual impact. 

The representation of international arbitration that one subscribes to 
has more immediate repercussions in situations in which arbitrators must 
define the restrictions to party autonomy with respect to the determination 
of the rules applicable to the merits of the dispute. To the extent that 
these matters may be subject to conflicting claims from various national 
legal orders through norms proclaimed as having an imperative nature, 
the tension between the various representations that lead to apply or 


234 See supra, § 69. 

235 See infra, § 124. 
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to disregard such claims is here as strong as in matters relating to the 
arbitrators’ power to adjudicate. 

The impact of each representation of international arbitration on the 
manner in which arbitrators will exercise the discretion they are entrusted 
with in the conduct of arbitral proceedings and in the identification 
and application of the rules governing the merits of the dispute will be 
examined first, before addressing the consequences of espousing a given 
representation on the restrictions to party autonomy with respect to the 
choice of the rules governing the merits of the dispute. 

1. The Consequences of the Representations of International 

Arbitration on the Arbitrators’ Use of their Freedom to 

Conduct the Arbitral Proceedings and to Identify the Rules of 

Law Governing the Merits of the Dispute 

87. In terms of history of ideas, it is noteworthy that the first mani¬ 
festations of the autonomy of arbitration vis-a-vis national legal orders 
emerged in the first half of the twentieth century with respect to the 
law applicable to the arbitral procedure on the one hand and to the law 
applicable to the merits of the dispute on the other hand. It is indeed 
the emancipation of the arbitral procedure from the provisions found in 
the legal order of the seat of the arbitration and the arbitrators’ freedom 
to move away from the choice of law rules of the seat - perceived as a 
forum - when determining the law applicable to the merits, that led to 
the first controversies revealing the existence of different conceptions of 
international arbitration which the present Course aims to systematize 
while integrating the more fundamental question of the power of the 
arbitrators to adjudicate. 

Both matters have witnessed a clear evolution. In each of these 
instances, the representation that assimi lates arbitrators to the judges of 
the country of the seat has progressively lost ground to the recognition of 
the arbitrators’ freedom to depart from the rules applicable by the courts 
of the country of the seat, through an approach that is emblematic of the 
representation of international arbitration accepting the existence of an 
autonomous arbitral legal order. 
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a) The Conduct of the Arbitral Proceedings 

88. As far as the conduct of the arbitral proceedings is concerned, 
the evolution of almost all the sources of international arbitration law 
towards the arbitrators’ ever increased freedom (i) raises the question 
whether there are enduring stakes in opting for one representation of 
international arbitration over another in this matter (ii). The answer to 
the above question being in the affirmative, the examination of the trends 
that structure the field remains highly relevant (iii). 

i) The Evolving Sources 

89. As far as arbitral procedure is concerned, the first representation 
of international arbitration was adopted by the Geneva Protocol on 
Arbitration Clauses of September 24, 1923. Article 2 provides that: 

“|t]he arbitral procedure, including the constitution of the arbitral tribunal, 
shall be governed by the will of the parties and by the law of the country 
in whose territory the arbitration takes place.” 

This representation then found its clearest expression in the Resolutions 
of the Institute of International Law discussed during the 1952 Siena 
session and adopted at the Amsterdam session in 1957. As their drafters, 
first and foremost the Commission Rapporteur Georges Sauser-Hall, were 
intimately convinced by the analogy between arbitrators and national 
judges of the seat of the arbitration, the Resolutions gave a predominant 
role to the law of the seat in procedural matters. The Resolutions allowed 
parties to disregard the restrictions prevailing in the law of the seat only 
if that law itself so permitted. This limitation is set forth at Article 9 of 
the 1957 Amsterdam Resolution, which provides that: 

“( tjhe law of the place of the seal of the arbitral tribunal shall determine 
whether the procedure to be followed by the arbitrators may be freely 
established by the parties ...’ ,236 


236 Institute of International Law, Yearbook , 1957, vol. 47, part II, p. 394, at 
p. 419; an English translation of the Amsterdam Resolution is available on 
the website of the Institute of International Law. See Institute of International 
Law, Yearbook, 1952, vol. 44, part I, p. 469, at p. 597. 
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It is thus not surprising that an author such as F. A. Mann expressed 
nothing but unconditional approval for the Resolutions. 237 

90. The Resolutions of the Institute of International Law were later 
severely criticized within legal scholarship. Many authors emphasized 
the tenuous character of the connection between the arbitral procedure 
and the seat of the arbitration and the fact that it was more in keeping 
with the nature of arbitration to enable the parties themselves to choose 
the law governing the procedure, so that their will would prevail over 
the limitations resulting from the law of the seat. 238 Thus, in the course 
of the discussion that took place at a symposium on the sources of the 
law of international trade organized by Clive Schmitthoff in 1962, Judge 
Lagergren made the following comment concerning the law applicable 
to the procedure: 

“One remarkable feature of [arbitration]... was that according to some 
systems of law the arbitrators were expected to apply as the law of the 
arbitration procedure the law of the place where the arbitration was held. 

In modern conditions of international business ..., this often meant little 
more than hearings in an hotel room in a city which was convenient 
and accessible to all parties and witnesses: in such circumstances, the 
law of that place was surely of little relevance.” 239 

In many respects, connecting arbitration to the sole intent of the parties 
seemed more appropriate as regards the determination of the rules 
governing the conduct of the arbitral proceedings. 240 

91. The 1958 New York Convention departed from the underlying 
philosophy of the Resolutions of the Institute of International Law. It 


237 F. A. Mann, “ Lex Facit ArbitrunC ’, op. cit. footnote 44, at pp. 164 et seq. 

238 On this issue, see Ph. Fouchard, L'arbitrage commercial international , op. 
cit. footnote 48, at §§ 495 et seq. 

239 Judge Lagergren, in The Sources of the Law of International Trade (C. Sch¬ 
mitthoff ed.), op. cit. footnote 10, at p. 271. 

240 See esp. F.-E. Klein, Considerations sur Varbitrage en droit international 
prive, Basel, Helbing & Lichtenhahn, 1955, §§ 127 etseq. and, by the same 
author, “Autonomic de la volonte et arbitrage”. Rev. crit. DIP , 1958, p. 255, 
at pp. 280 et seq. 
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dearly granted precedence to the intent of the panics over the law of the 
seat as far as the arbitral procedure is concerned. ?J! The 1961 European 
Convention on International Commercial Arbitration moved even further 
away from the previous solution in recognizing the parties' freedom in the 
conduct of arbitral proceedings, and, in the absence of an express intent 
by the parties, that of the arbitrators, without any reference to the law 
of the seat. 242 Even in the absence of an express exclusion of the law of 
the seat by the parties, the arbitrators are not required to turn to the law 
of the scat. It is today accepted, in most modern arbitration laws, that: 

“ft|he former doctrine pursuant to which the law of civil procedure ... 
in force at the place of the seat of the arbitration was binding on the 
arbitrators in the absence of procedural agreements of the parties is no 
longer followed ...” 243 

92. The Institute of International Law itself recognized in 1989 that the 
Resolution adopted at the 1957 Amsterdam session no longer reflected 
the dominant view. In its works on “Arbitration Between States, State 
Enterprises, or State Entities, and Foreign Enterprises”, the Institute 
reexamined the provisions of the 1957 Resolution, the premise of which 
was that an arbitration is necessarily connected to the law of a State which 
happened to be that of the seat of the arbitration. The Institute followed 
the propositions of its Rapporteur, Arthur von Mehren, who, referring 
to the principles contained in the 1957 Resolution, stated that: 

“These propositions no longer enjoy unanimous support. Many now 
argue that the arbitration process need not be attached to any national 
law; the parties can establish a process with agreed-upon characteristics 


241 See supra , § 33. 

242 For a commentary, see, e.g., L. Kopelmanas, “La place de la Convention 
europeenne sur Larbitrage commercial international du 21 avril 1961 dans 
Involution du droit international de 1 ’arbitrage”, Annuaire frangais de droit 
international, 1961, p. 331. 

243 J.-F. Poudret and S. Besson, Comparative Law of International Arbitration , 
op. cit. footnote 36, at § 532. 
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whose lacunae will be filled out either by further party agreement or 
by the arbitrators.” 244 

Today, the dominant opinion is reflected in the Resolution adopted by the 
Institute of International Law during its session of Santiago de Compostela 
in 19S9. Far from referring to the law of the seat, even in the absence of 
an express exclusion by the parties, it acknowledges that: 

“ft|he parties have full autonomy to determine the procedural... rules and 
principles that are to apply in the arbitration. In particular,... these rules 
and principles may be derived from different national legal systems as 
well as from non-national sources such as principles of international law, 
general principles of law, and the usages of international commerce.” 245 

One could not have endorsed more clearly the autonomy of the arbitral 
procedure vis-a-vis national legal orders. 

93. Most major arbitration rules also give arbitrators free reign in the 
conduct of arbitral proceedings. As early as 1975, the ICC Arbitration 
Rules recognized that arbitrators did not even have to refer to “a municipal 
procedural law” in order to address procedural issues that may arise. 246 


244 Report by A. von Mehren, Institute of International Law, Session of Santiago 
de Compostela, Yearbook , 1989, vol. 63, part I, pp. 35 etseq., at § 27, p. 44. 

245 Institute of International Law, Session of Santiago de Compostela, 1989, 
“Arbitration Between States, State Enterprises, or State Entities, and Foreign 
Enterprises”, Article 6, Yearbook , 1989, vol. 63, part I, p. 324, at p. 330. On 
the significance of the Resolution, see also A. T. von Mehren, “Arbitration 
Between States and Foreign Enterprises: The Significance of the Institute of 
International Law’s Santiago de Compostela Resolution”, ICSID Rev., 1990, 
p. 54. A. von Mehren summarizes the evolution in the following manner: “In 
Amsterdam, the law of the seat controlled. In Santiago, the seat is replaced 
by party autonomy; the arbitration agreement displaces the law of the seat”, 
at p. 57. 

246 Article 15(1) of the ICC Arbitration Rules in force as of January 1, 1998, 
which has essentially remained unchanged since 1975, provides that “[tjhe 
proceedings before the Arbitral Tribunal shall be governed by these Rules 
and, where these Rules are silent, by any rules which the parties or, failing 
them, the Arbitral Tribunal may settle on, whether or not reference is thereby 
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All other modern arbitration rules are similarly liberal. 247 Against this 
background, practice has evolved in such way that, in most cases, 
arbitrators no longer select, in the abstract and at the beginning of the 
arbitral proceedings, a law that would govern the entire procedure; 
instead, they address concrete procedural issues as and when they arise 
during the course of the arbitration. This practice obviously does not 
prevent arbitrators from determining at the outset the manner in which 
the arbitral proceedings should unfold in terms of timetable, written 
submissions, document production, the examination of witnesses, etc., 
after having sought the parties’ agreement on all these points. It is thus 
less and less often by reference to a given law that questions relating 
to the unfolding of the arbitral proceedings are decided. 248 

The method that consists in selecting the law applicable to the arbitral 
procedure has thus been replaced with that allowing specific decisions 
to be made in each case, the only rule consisting, in the end, in the 
recognition of the parties’freedom and, in the absence of any agreement 
between the parties, of the arbitrators’ freedom to determine as they see 
fit the contours of the arbitral proceedings. 


made to the rules of procedure of a national law to be applied to the arbitra¬ 
tion ” (emphasis added). The terms “a municipal procedural law” used in the 
1975 version (Article 11) was replaced in 1998 with “rules of procedure of 
a national law” in order to underscore even more clearly the autonomy of 
ICC arbitration procedure from the law of the seat of the arbitration. 

247 See, e.g., Article 15(1) of the 1976 UNCITRAL Arbitration Rules, Article 
16 of the 1997 ICDR (AAA) International Arbitration Rules, or Article 14 
of the 1998 LCIA Arbitration Rules, all of which grant arbitrators great 
freedom in the conduct of the arbitral proceedings. 

248 On this issue, see esp. D. Hascher, “Principes et pratique de procedure 
dans Tarbitrage commercial international”, Collected Courses , volume 279 
(1999), p. 51; J. Lew, “Achieving the Dream: Autonomous Arbitration”, 
Arbitration International , 2006, p. 179, at p. 202; A. Baum, “International 
Arbitration: The Path Toward Uniform Procedures”, Global Reflections on 
International Law, Commerce and Dispute Resolution. Liber Amicorum in 
honour of Robert Briner, op. cit. footnote 38, p. 51. 
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ii) The Enduring Stakes 

94. The widespread movement towards liberalization in international 
arbitration could be understood as implying that the adoption of any 
particular representation of arbitration has become irrelevant when it comes 
to the arbitral procedure. Does it indeed really matter whether arbitrators 
are free to decide the arbitral procedure because this freedom flows from 
their being the organs of an autonomous arbitral legal order, because it 
derives exclusively from the legal order of the seat, or because it stems 
from the various laws that may recognize the ensuing award without any 
review of the manner in which such freedom has been exercised (the only 
limit being the arbitrators’ compliance with the principles of equality 
of the parties and due process, which are so widely accepted that they 
also form part of the requirements of the transnational legal order)? For 
an arbitrator sitting in a country that has a strong pro-arbitration bias, 
is it not just as comfortable, if not more so, to refer to a lex arhitri - in 
practice the law of the seat 249 - viewed as favorable, rather than relying 
on a transnational understanding of the arbitrators’freedom, necessarily 
more demanding, especially where no direct legal consequence stems 
from that choice? A trend has thus emerged among certain experienced 
arbitrators acting frequently in jurisdictions with a strong pro-arbitration 
bias to take as a given the connection between the arbitral procedure and 
the law of the seat of the arbitration, 250 while their predecessors seized 
every opportunity to proclaim the arbitrators’ independence from all legal 
orders insofar as the conduct of the arbitration is concerned. In a study 
carried out in 1998 on the role of the law of the seat in the determination 


249 On the links established by authors favorable to this concept between the 
notion of lexarbilri (or, rather, lexarbitrii ) and the law of the seat, see supra, 
§ 14. For a diverging view, according to which the assimilation of the lex 
arbitri to the law of the seat is not inescapable, see J. Gentinetta, Die lex 
fori internationaler Handelsschiedsgerichte (The Lex Fori of International 
Commercial Arbitration Tribunals), Bern, Verlag Stampfli et ah, 1973, and 
F. Eisemann, “La lex fori de Tarbitrage commercial international”, Travaux 
du Comite frangais de droit international prive, Paris, Dalloz, 1977, p. 189 
(March 19,1975 session). 

250 See, e.g., G. Kaufmann-Kohler, “Globalization of Arbitral Procedure”, 
Vanderbilt Journal of Transnational Law, 2003, vol. 36, no. 4, p. 1313, at 
p. 1315. 






100 


Emmanuel Gaillard 


and application of the rules governing arbitral proceedings, an arbitrator 
and author as experienced as Professor Gabrielle Kaufmann-Kohler noted 
that if the law of the seat - itself wholly dependent on the will of the par¬ 
ties - does govern the regime of the arbitral proceedings, such connection 
presents no real disadvantage for international arbitration, as widespread 
acceptance of a liberal regime for arbitral proceedings throughout the 
world is sufficient to enable arbitration to develop harmoniously: 

“If it is accepted that the (legal) place may be a fiction, then the issue of 
delocalization becomes moot, because delocalization is in fact achieved, 
though indirectly. One of the main purposes of delocalization as it was 
once discussed was to eliminate the unintended effects of peculiarities 
of the law of the place where the arbitration happened to be held. By 
the choice of an arbitration-friendly fictional place of arbitration, that 
goal is fully met. 

... [Ilf by way of the choice of a place, one can avoid inhospitable 
features of the law where the dispute is physically heard, then dena¬ 
tionalization loses much of its practical interest. Not to speak of the 
fact that the increasing uniformity of arbitration laws makes the search 
for hospitable fora less of a necessity.” 251 

This idealized view of arbitral procedure 252 is in stark contrast with the 
more pugnacious statement made in 1970 by Pierre Lalive acting as sole 
arbitrator in ICC Case No. 1512: 

“What the defendant fails to appreciate or to take into account, 
however - and this is understandable concerning a problem of such 


251 G. Kaufmann-Kohler, “Identifying and Applying the Law Governing the 
Arbitration Procedure - The Role of the Law of the Place of Arbitration”, 
ICCA Congress Series No. 9. Improving the Efficiency of Arbitration Agree¬ 
ments and Awards - 40 Years of Application of the New York Convention (A. 
J. van den Berg ed.), Deventer, Kluwer Law International, 1999, p. 336, at 
p. 354. 

252 For an example of the perception - that one may find overly optimistic - read¬ 
ily advanced by those who are attempting to give back its old sheen to the 
theory assimilating arbitrators to the national judge of the seat by invoking 
the supposed lesser need to distance arbitration from national legal orders 
assumed to have become uniformly favorable towards arbitration, see, e.g., 
R. Goode, op. cit. footnote 43, § 22, footnote 69. 
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complexity - is the existence of an international custom now generally 
recognized and an expression of which is to be found in international 
treaties signed by most civilized States including Pakistan and India. 
According to this custom international commercial arbitration may be 
entirely ‘detached’ or separated from the ‘national’ laws of the parties: 
it shall only be governed by the rules of arbitration chosen by the parties 
or referred to by the parties in their agreement (such as the ICC Rules 
in the present case).” 253 

95. Do such statements still serve a purpose other than that of having 
contributed to the evolution of the sources of arbitration law towards 
a liberalized regime? In philosophical terms, the opposition here is 
between freedom gained and freedom granted. Is a slave whose master 
has adopted a humanist stance free to come and go because he or she 
has been granted permission to do so, or because of the existence of 
higher values that apply to all human beings? From a methodological 
standpoint, the question is no different when examining the question 
of whether the arbitrators’ freedom derives from their being pail of an 
autonomous legal order or whether such freedom has been granted to 
them by a national legal order such as that of the seat. In the latter case, 
the arbitrators’freedom is, by nature, only conditional. One State’s liberal 
attitude can indeed be contradicted at a later stage by a more cautious 
approach to arbitration, or the freedom granted to arbitrators by the law 
of one State can be contradicted by that of another State through its laws 
or its courts. 254 Conversely, that arbitrators may draw their freedom from 
an autonomous arbitral legal order does not necessarily mean that this 
freedom is unlimited. The convergence of the laws that require arbitra¬ 
tors to respect, in the conduct of arbitral proceedings, the fundamental 
principles of equality of the parties and due process, without which 
no fair trial would exist, is such that compliance with these principles 
undoubtedly forms an integral part of the arbitral legal order whose norms 
are identified following a comparative law method. 


253 Award rendered by Pierre Lalive in ICC Case No. 1512 on January 14,1970, 
Yearbook Commercial Arbitration, 1980, p. 174, at p, 176. 

254 On the contradictory double movement towards the modernization of national 
laws and the judicial exacerbation of local idiosyncrasies, see supra , § 22. 
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96. In reality, although relevant as far as procedural issues are con¬ 
cerned, the declining significance of the question of the source of the 
arbitrators’ freedom in the conduct of arbitral proceedings - as long as 
the fundamental principles of procedural equality and due process are 
complied with - must be qualified in two respects. 

97. First, the arbitrators’ freedom to conduct arbitral proceedings as 
they see fit, subject to compliance with the fundamental principles of 
procedural equality and due process, is not always effectively guaranteed 
in all legal systems. The fact that, in certain legal systems such as France, 
Switzerland or England, this freedom was gained some decades ago 
should not veil the fact that, in other legal systems, the recognition of 
this freedom remains an aspiration that has yet to be translated into actual 
arbitral practice. 

An example may be found in the proceedings before the Dubai 
courts relating to the Award rendered on February 20,2002 in an ad hoc 
arbitration in Dubai between International Bechtel Company Limited, 
an American company, and the Department of Civil Aviation of the 
Government of Dubai, under the UNCITRAL Arbitration Rules. In this 
case, which concerned the development of a theme park in Dubai, the 
Arbitral Tribunal heard many experts and fact witnesses. The parties 
agreed on the procedural rules applicable to the hearing of witnesses, this 
agreement being subsequently incorporated into a procedural decision 
signed by the Arbitral Tribunal and the parties. The Tribunal followed 
these principles and, after completion of the hearings, ensured that neither 
party had any objections concerning the conduct of the proceedings. 
The parties confirmed that they had no criticism regarding the conduct 
of the proceedings. 255 Despite this acknowledgement, the respondent, 
who was ordered to pay US$24.4 million by the Award, subsequently 
challenged the Award before the local courts, arguing that the witnesses 
had not testified under oath pursuant to the domestic law requirements. 
In two decisions issued on November 16,2002 and on June 8,2003, both 
the Dubai Court of First Instance and the Court of Appeal accepted this 
reasoning and set aside the Award. Irrespective of whether such decisions 
should produce an effect within national legal orders other than that of 



255 Unpublished Award rendered on February 20,2002, § § 58-61. On enforcement 
attempts in the US, see infra, footnote 362. 
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the seat, 256 this reaction shows that the standardization of the laws on 
arbitration towards increased liberalization insofar as procedural issues 
are concerned is not as advanced as one may have hoped for following 
the progress accomplished by the 1958 New York Convention which, in 
a break with the 1923 Geneva Convention, recognized the preeminence 
of the parties’ intent over the provisions of the law of the seat. 257 

The philosophical query brought about by such situations is whether 
one should be resigned to the persistence of local idiosyncrasies, taking 
comfort in the idea that parties would be better off avoiding certain 
arbitration places - such examples in reality promoting traditional 
arbitration venues - or, in keeping with the universal nature of arbitra¬ 
tion, whether one should strive towards the furtherance of all places of 
arbitration (including in States that have recently embraced this means 
of dispute resolution), by favoring the disentanglement of arbitration 
from local peculiarities following the path opened by certain arbitrators 
in the 1970s. 258 

98. Second, arbitrators will necessarily be influenced by the conception 
of international arbitration they adhere to when exercising the freedom 
that most sources of arbitration law grant them with respect to procedural 
matters. Arbitrators who are convinced that their powers exclusively 
derive from the law of the seat will, in the absence of an agreement 
between the parties, naturally turn to the rules of procedure applicable 
before the courts of the seat, especially if they have received their legal 
training in that jurisdiction and regularly practice before the courts of that 
State. By contrast, arbitrators who believe that there exists a transnational 
arbitral procedure or who simply have acted alongside a large number 
of arbitrators from different backgrounds in a large number of venues 
will deem it natural to give preeminence to their own understanding of 
the requirements for the conduct of a fair and efficient arbitral procedure 
over the peculiarities of a given national law, be it that of the seat. 

For example, in the absence of an agreement between the parties, an 
arbitrator sitting in Germany and faced with the question whether an executive 


256 On this question, see infra , §§ 125 et seq. 

257 See supra, § 33. 

258 See supra, footnote 253. 
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of one of the parties can be heard as a witness, will tend to decide against 
hearing the testimony if he or she considers the arbitration to be strongly 
connected with the law of the scat as that is how German courts would 
decide.*” On the other hand, an arbitrator favoring a more transnational 
approach will find it much easier to accept such testimony - something 
that is common practice in international arbitration procedures - while 
taking into account the connections between the witness and one of the 
parties to the dispute for the purposes of the assessment of the probative 
value of the witness’ testimony. 260 

Similarly, in a dispute in which one of the parties has called upon a 
bank guarantee as a measure of retaliation for the other party ’s initiation 
of arbitration proceedings, the arbitrator whose philosophical assumption 
is that the procedure must be governed by a given national law will 
accept such guarantee to be reinstated only if it is established that the 
law applicable to the issue contains rules or precedents allowing such 
measure and that all corresponding conditions are met. Conversely, the 
arbitrator who accepts the existence of transnational procedural rules 
may base his or her decision directly on the general principle prohibiting 
parties from aggravating the dispute as recognized in arbitral case law. 261 

More generally, it goes without saying that an arbitrator who “does 
not believe” in the existence of transnational rules “and even less in the 
existence of a procedural lex mercatoria, the content of which has never 
been revealed” 262 would be indifferent to arguments based on the existence 
of principles repeatedly applied by arbitrators or on the application of a 


259 See, e.g., V. Fischer-Zernin and A. Junker, “Between Scylla and Charybdis: 
Fact Gathering in German Arbitration”, Journal of International Arbitration, 
1987, no. 2, p. 9, at p. 24 

260 On this question, see esp. D. Hascher, Collected Courses, op. cit. footnote 
248, at pp. 93 et seq. 

261 See, e.g., the Award rendered in 1981 in ICC Case No. 3344, JD1, 1982, 
p. 978, the Award rendered in 1987 in ICC Case No. 4761, /D/, 1987, p. 1012, 
the Award rendered in 1988 in ICC Case No. 5910, JDI, 1988, p. 1216 and, 
for a general view on the matter, Y. Derains, “^obligation de minimiser le 
dommage dans la jurisprudence arbitrate”,/fiL/, 1987, p. 375. 

262 A. Kassis, L’autonomie de 1'arbitrage commercial international. Le droit 
frangais en question, op. cit. footnote 15, at p. 236, footnote 14, author’s 
translation. 
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comparative law method, whereas an arbitrator who accepts the notion 
that the convergence of the laws allows the identification of actual 
transnational rules 263 will be more receptive to such a demonstration. 
Both approaches are equally acceptable from the point of view of all the 
sources that recognize the arbitrators’ discretion to conduct the arbitral 
proceedings subject only to their compliance with the fundamental 
principles of procedural fairness. 

iii) Observing the Trends 

99. Leaving aside the arbitrators’ mindset in individual situations and 
turning to the trends that emerge from arbitral practice, one can only be 
struck by the widespread practice which favors the application of rules 
specific to international arbitration. 

These rules borrow from the rules of procedure followed by national 
courts in both civil law and common law countries, but the manner 
in which they are combined, adapted - at times “bastardized” 26 * - in 
arbitration practice makes them specific to international arbitration. 265 
This trend is not new. 266 It has only intensified over the last few years 267 


263 See, e.g., E. Loquin, “L’application de regies anationales dans (’arbitrage 
commercial international”, op. cit. footnote 95. 

264 This is in keeping with the philosophical notion of the praise of bastardization 
as opposed to that of the purity of races. On this question, see, e.g., J.-L. 
Nancy, Etre singulier pluriel, Paris, Galilee, 1996, esp. the chapter entitled 
“Eloge de la m$lee”, p. 171. 

265 On the principles identified by arbitrators, on the basis of differing legal 
traditions, in relation to the administration of evidence, see Y. Derains, 
“La pratique de I’administration de la preuve dans 1’arbitrage commercial 
international”, Rev. arb., 2004, p. 781. 

266 See, e.g., Ph. Fouchard, L'arbitrage commercial international, 1965, op. 
cit. footnote 48, at §§ 471 et seq.; see also the systematization of general 
principles of procedure put forward by M. de Boisseson, Le droit frangais de 
Varbitrage interne et international, Paris, GLN Joly, 2nd ed., 1990, §§ 714 
et. seq. 

267 On the scale of the phenomenon, see, e.g., M.-C. Rigaud, La procedure 
arbitrale transnationale , Doctoral Thesis, Paris XII University, 2008; 
G. Petrochilos, Procedural Law in International Arbitration, Oxford, Oxford 
University Press, 2004, at the list of known principles pp. 218 et seq. 
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and has benefited from the support provided by private codifications 
such as the Rules on the Taking of Evidence in International Commercial 
Arbitration of the International Bar Association 268 or the joint works on 
procedural matters of UNIDROIT and the American Law Institute. 269 It 
should be noted in this respect that, as early as 1950, 270 the International 
Law Commission had drafted, following a report by Special Rapporteur 
Georges Scelle, “Model Rules on Arbitral Procedure”, the principles of 
which remain topical today. 271 

As with all transnational rules, 272 the rules thus identified in arbitral 
practice as regards procedural matters tend to evolve. A striking example 
of this is the increasing acceptance, over the last few years, by arbitrators 
sitting in civil law countries of the possibility of ordering the production 
of documents relevant for the resolution of the dispute, following a 
procedure that can no longer be considered as pure US-style discovery 
but that, at the same time, often does not even exist in domestic court 
procedure in the country of the seat. 273 


268 IBA Rules on the Taking of Evidence in International Commercial Arbitration, 
adopted on June 1,1999 (available on the International Bar Association website). 
See also the rules on conflicts of interest in international arbitration (IBA 
Guidelines on Conflicts of Interest in International Arbitration, approved on 
May 22,2004 by the Council of the International Bar Association, available 
on the IBA website). 

269 The ALI / UNIDROIT Principles of Transnational Civil Procedure, adopted 
by the American Law Institute (ALI) in May 2004 and by UNIDROIT in 
April 2004, Unif. L. Rev., 2004, no. 4, p. 758; ALI / UNIDROIT, Principles 
of Transnational Civil Procedure, London, Cambridge University Press, 
2006. 

270 See Report by Georges Scelle on arbitral procedure by the International Law 
Commission, Yearbook of the International Law Commission, 1950, vol. II, 
p. 114. 

271 See the Model Rules on Arbitral Procedure adopted by the International 
Law Commission in 1958, Yearbook of the International Law Commission, 
1958, vol. II, pp. 83 et seq. 

272 See supra, § 57. 

273 See D. Hascher, Collected Courses, op. cit. footnote 248, at pp. 89 et seq:, and 
G. Kaufmann-Kohler and P. Bartsch, “Discovery in International Arbitration: 
How Much is Too Much?”, SchiedsVZ, 2004, no. 1, p. 13. 
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b) The Rules Applicable to the Merits of the Dispute 

100. As for the arbitral procedure, the regime of the determination of 
the law applicable to the merits of a dispute has witnessed a widespread 
movement of liberalization (i), which raises the question of the enduring 
differences flowing from the various representations of international 
arbitration. As such differences still exist (ii), it will be appropriate, here 
again, to examine the characteristic features of the evolution (iii). 

i) The Evolving Sources 

101. Just as in the 1970s when arbitral procedure was emancipated from 
the rules applicable before the courts of the seat of the arbitration, the 
conception according to which arbitrators should resort to the choice 
of law rules of the seat to select the law applicable to the merits of the 
dispute has progressively given way to the increasing recognition of 
the freedom of the parties and, in the absence of an agreement between 
them, the freedom of the arbitrators to select the rules of law applicable 
to the merits without having to act in the same manner as the courts of 
the place where the arbitration is conducted. 

The evolution of the regime concerning the determination of the 
law applicable to the merits and that concerning procedural law have 
indeed followed a remarkably parallel path. The first representation of 
international arbitration is, here again, reflected in the 1957 Resolution 
of the Institute of International Law based on the Sauser-Hall Report. 
Article 11 of the Resolution on the “Law Applicable to the Substance 
of the Difference” reads: 

“The rules of choice of law in force in the state of the seat of the arbitral 
tribunal must be followed to settle the law applicable to the substance 
of the difference. 

Within the limits of such law, arbitrators shall apply the law chosen 
by the parties or, in default of any express indication by them, shall 
determine what is the will of the parties in this respect having regard 
to all the circumstances of the case.” 274 


274 Resolution adopted in 1957, Article 11, paragraphs 1 and 2, Institute of Inter¬ 
national Law, Yearbook, 1957, vol. 47, part II, p. 420; an English translation 
of the Resolution is available on the website of the Institute of International 
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The mandatory recourse to the choice of law rules of the seat, 
conceived as a forum, stems from the use of the word “must” and the 
parties’ own choice in the determination of the rules applicable to the 
merits is recognized as effective only “Iwjithin the limits of such law”, 
i.e. within the limits of the “rules of choice of law in force in the state of 
the seat of the arbitral tribunal”. One could not state more clearly that, 
in this conception, international arbitration is, irrespective of the intent 
of the parties, only one of the means through which the legal order of 
the seat administers justice. 

102. As for the provisions relating to procedural matters, this rule has 
been severely criticized. An examination of the discussions that took 
place prior to the adoption of the 1957 Resolution shows that some of 
the members of the Commission were already concerned by the draft’s 
lack of consideration for the intention of the parties, notwithstanding 
that it is the very essence of the institution of arbitration. For example, 
Georges Ripert, who very diplomatically declared that he understood 
“the advantage of making all the disputed issues subject to the same 
law and anchoring all the problems in a single seat”, went on to muse 
“whether it is not, at times, arbitrary to impose such a rule when the 
arbitrators have determined the seat at their own discretion”. 275 None of 
his three interventions on the subject 276 had any effect on the Rapporteur’s 
determination, and the Resolution was subsequently adopted. It however 
came almost immediately under fierce attack. In particular, Berthold 
Goldman dedicated most of his Course at The Hague Academy in 1963 
to the justification of a system of determination of the law applicable to 
the merits wholly autonomous from the law of the seat. 277 


Law. See also, in identical terms, Article 11 of the draft Resolution presented 
at the 1952 Siena Session, op. cit. footnote 2, p. 476. 

275 Institute of International Law, Yearbook , 1957, vol. 47, part II, p. 424, author’s 
translation. 

276 Ibid.., pp. 423,424 and 427. 

277 Collected Courses, op. cit. footnote 3, at p. 480. 
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Scholars such as Lazare Kopelmanas in 1964, 278 Philippe Fouchard in 
1965 279 or Pierre Lalive in 1967 28<> took similar positions on the subject. 
As Pierre Lalive noted some years later in an article dedicated to choice 
of law rules applied by international arbitrators sitting in Switzerland to 
the merits of the dispute: 

“it would be difficult to maintain that Switzerland, the country of the 
seat of international arbitration, would have any interest in having its 
substantive law or even its choice of law rules govern the merits of 
disputes which, most often, will be totally unconnected to it. In private 
international law terms as well as from the viewpoint of the substantive 
applicable law, the absence of any structural links between the dispute 
submitted to arbitration and Switzerland will, in most cases, suffice to 
deprive the seat theory of any justification.” 281 

103. In keeping with the logic that prevailed with respect to the arbitral 
procedure at the Santiago de Compostela session in 1989, the Institute of 
International Law itself rejected the monolocal conception of arbitration 
that that had prevailed in 1957. Regarding the determination of the law 
applicable to State contracts, after noting in general terms that the old 


278 L. Kopelmanas, The Sources of the Law of International Trade, op. cit. 
footnote 10, at p. 272. The author, who at the lime was the legal adviser to 
the United Nations Economic Commission for Europe, stigmatizes “[t]he 
absurdity of the rule that the law of the place should decide which conflicts 
system should apply”. 

279 Ph. Fouchard, L’arbitrage commercial international , op. cit. footnote 48, at 
§§ 546 et seq. 

280 P. Lalive, “Problemes relatifs a Parbitrage commercial international”, Col¬ 
lected Courses, volume 120 (1967), p. 569, at pp. 613 et seq. By the same 
author, see “Les regies de conflit de lois appliquees au fond du litige par 
Parbitre international siegeant en Suisse”, Rev. arb ., 1976, p. 155, at pp. 168 
et seq., and “Le droit applicable au fond par Parbitre international”, Droit 
international el droit communaulaire , Colloquium Proceedings, Paris, April 
5-6, 1990, Fondation Calouste Gulbenkian, 1991, p. 33, at pp. 41 et seq. 

281 P. Lalive, “Les regies de conflit de lois appliquees au fond du litige par 
Parbitre international siegeant en Suisse”, op. cit. footnote 280, at pp. 170- 
171, author’s translation. 
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conception no longer reflected the dominant opinion, 282 the Institute 
embraced the view that recognizes the full freedom of the parties, and in 
the absence of an agreement between the parties, that of the arbitrators 
to determine the law applicable to the merits of the dispute. 

Article 6 of the 1989 Resolution, adopted on the basis of Arthur T. 
von Mehren’s Report, reads: 

“The parties have full autonomy to determine the ... substantive rules 
and principles that are to apply in the arbitration. In particular,... these 
rules and principles may be derived from different national legal systems 
as well as from non-national sources such as principles of international 
law, general principles of law, and the usages of international commerce. 

To the extent that the parlies have left such issues open, the tribunal 
shall supply the necessary rules and principles drawing on the sources 
indicated in Article 4 [the law chosen by the parties, the law indicated by 
the system of private international law stipulated by the parties, general 
principles of public or private international law, general principles of 
international arbitration, or the law that would be applied by the courts 
of the territory in which the tribunal has its seatj.” 283 


Although the choice of law rules of the seat are not totally absent from 
the reasoning, they are, in this perspective, only one of the limbs of the 
alternative open to the arbitrators, whose primary task is to enforce the 
parties’ agreement and, failing any such agreement, to select themselves 
the rules of law applicable to the merits of the dispute. The conception of 
international arbitration underlying this Resolution is the exact opposite 
of that which prevailed at the 1957 Amsterdam session. The seat of the 
arbitration has become just one reference among many others and, in 
terms of hierarchy of norms, the provisions of the legal order of the seat 
has become secondary to those resulting from the will of the parties or, 
failing an agreement between the parties, that of the arbitrators. 


282 See supra, § 92. 

283 Resolution adopted on September 12, 1989, op. cit. footnote 245, Article 
6 (with reference to Article 4). See also A. T. von Mehren’s commentary, 
“Arbitration between States and Foreign Enterprises: The Significance of 
the Institute of International Law’s Santiago de Compostela Resolution”, 
op. cit. footnote 245. 
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104. It is the latter conception that has prevailed in most modern arbitra¬ 
tion laws and major arbitration rules. Today, all modern arbitration laws 
acknowledge that, in international arbitration, the arbitrators’ primary 
duty is to respect the intention of the parties as regards the determination 
of the applicable rules of law and that, where the parties have remained 
silent, they enjoy great freedom in such determination. Confirmation 
of this principle may be found in the UNCITRAL Model Law which, 
although not reflecting the most modem approach on the subject, 284 
invites the arbitrators to respect the intention of the parties and, failing 
an expression of such intention, to apply “the law determined by the 
conflict of laws rules which [they! consider!] applicable”. 285 The fact that, 
contrary to a number of national laws, 286 the Model Law still imposes 
upon the arbitrators a detour through a choice of law rule cannot be 
viewed as a true constraint as arbitrators themselves enjoy full discretion 
in the selection of the choice of law rule they will resort to. In practice, 
there is therefore no significant difference between the recognition of 
the arbitrators’ total freedom to select the applicable law and that of their 
freedom to choose as they see fit the choice of law rule that will point to 
the law applicable to the merits. Similarly, most arbitration rules today 
acbiowledge the arbitrators’ total freedom in the determination of the 
rules of law applicable to the merits of the dispute. 287 


284 On the question, see, e.g., Ph. Fouchard, “La loi-type de la CNUDCI sur 
l’arbitrage commercial international”, JDL 1987, p. 861. 

285 See Article 28( I) and (2) of the Model Law of June 21, 1985. 

286 On the recognition of the arbitrators’ freedom to resort to the “vole directe ” 
method, which allows them, in the absence of a choice by the parties, to 
choose as they see fit whichever rules of law that will apply to the merits, 
see, e.g., Article 1496 of the French Code of Civil Procedure: “The arbitrator 
shall resolve the dispute in accordance with the rules of law chosen by the 
parties; in the absence of such a choice, in accordance with the rules of law 
he or she considers appropriate” (author’s translation), or the very similar 
Article 1054(2) of the Dutch Code of Civil Procedure. 

287 See esp. Articles 17(1) of the 1998 ICC Arbitration Rules, 22.3 of the 1998 
LCIA Arbitration Rules and 28(1) of the 1997 ICDR Arbitration Rules. 
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ii) The Enduring Stakes 

105. Paradoxically, because it is one of the two fields in which the 
emancipation of international arbitration from national legal orders 
materialized first, the general recognition by national laws of the freedom 
of the parties and of the arbitrators to determine the applicable law raises 
the question of whether, as for procedural matters, 288 the adoption of one 
representation of international arbitration over another still carries any 
consequences today. Is an arbitrator sitting in France free to ignore the 
choice of law rules that French courts would normally apply because 
arbitrators sitting in France are not organs of the French legal order 
or because Article 1496 of the French Code of Civil Procedure grants 
arbitrators that possibility? As with arbitral procedure, an answer to 
this question is of practical importance when it comes to an arbitration 
taking place in a State whose arbitration law has not yet undergone the 
liberalization of most other national laws. Even where such evolution has 
taken place, arbitrators will be naturally guided, as for procedural matters, 
by the representation they adhere to when exercising the freedom that is 
generally recognized to them today. An arbitrator who conceives his or 
her role by analogy with that of the judge of the country of the seat of the 
arbitration will readily resort to the choice of law rules of that country 
to determine the law applicable to the merits. An arbitrator who adheres 
to the Westphalian view of international arbitration will be extremely 
sensitive to the diversity of legal systems and thus to the various choice 
of law rules he or she may resort to and, consequently, will be inclined 
to apply the choice of law rule which he or she considers applicable in 
the absence of an agreement between the parties, as suggested by the 
1976 UNCITRAL Arbitration Rules for example. An arbitrator who 
views international arbitration as detached from national legal orders will 
be more disposed to turn to transnational choice of law rules identified 
through a comparati ve law analysis; the strong perception that he or she 
may have of the existence of the transnational phenomenon may even 
lead such arbitrator to not apply any choice of law rule at all where the 
parties have not selected the applicable law themselves - such choice 
of law rule being considered inappropriate as it reduces an international 
situation to the domestic situation of such or such country - preferring 


288 See supra, §§ 94-98. 
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instead to apply the substantive rules identified through a comparative 
law analysis or, in a certain school of thought, specifically designed to 
respond to the needs of international commerce. 289 

iii) Observing the Trends 

106. It would be misguided to believe that the exercise by arbitrators of 
the freedom they have been granted in the determination of the applicable 
law leads to the complete atomization of the methods used by arbitrators. 
Practice shows that when the parties have not selected the law applicable 
to the merits of the dispute, arbitrators will display a strong tendency, 
irrespective of the reasoning put forward to that effect, to disregard the 
local peculiarities likely to run contrary to the parties’ legitimate expecta¬ 
tions. An illustration can be found in the situation in which an agreement 
between a French party and a Portuguese party contains a limitation of 
liability clause which would be valid under French law but void according 
to the interpretation adopted by the Portuguese Court of Cassation of 
Article 809 of the Portuguese Civil Code. 290 Where the parties have not 
chosen the applicable law, arbitrators will seldom ignore the fact that 
most national laws recognize the validity of limitation of liability clauses 
entered into between experienced parties, and that it would frustrate the 
legitimate expectations of the parties who have expressly provided for such 
clauses to apply to their relationship case law they were likely not aware 
of and that relates to a law they have not expressly chosen. Depending 


289 On the ideology of the specific needs of international commerce, see supra , 
§52. 

290 See Supremo Tribunal de Justiga, July 9, 1991, Boletim do Ministerio da 
Justiga, no. 409, October 1991, unpublished, pp. 759-763, quoted in the 
Award rendered on June 20,2001 in ICC Case No. 10625, § 122. Interestingly, 
in 2002, the Portuguese Supreme Court ended up adopting a more liberal 
interpretation of Article 809 of the Civil Code, limiting the ineffectiveness of 
the clause to situations of intentional breach, gross negligence or violation of 
a specific mandatory statute. This aligns Portuguese law with the generally 
recognized solution in international commerce {Supremo Tribunal de Justiga , 
March 19,2002, Case No. 01A3321, available on the Court’s website). Once 
again, one can observe the dynamic nature of the transnational rule method 
as opposed to the more static vision of the law characterizing the traditional 
choice of law method. On this issue, see supra , § 58 and footnote 136. 
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on how they view (he role of choice of law rules and the desirability of 
resorting to rules other than those of a specific national legal system to 
govern the merits of the dispute, arbitrators will decide either that the law- 
applicable to the dispute is not that of a State that invalidates a clause that 
is commonplace in international commerce, or that a transnational rule 
validates this type of clause. They will, however, disregard such provi¬ 
sions in a contract if they find that fundamental reasons corresponding 
to widely accepted values so mandate. In all other situations, they will 
generally respect the parties’ legitimate expectations. 

The true limitation to the principle of party autonomy thus only 
stems from the determination of the norms which, for arbitrators, have 
an internationally mandatory nature. This is the question that will now 
be addressed from the perspective of the consequences of the various 
representations of international arbitration on issues that only seemingly 
have a purely technical nature. 

2. The Consequences of the Representations of International 

Arbitration on the Limitations on the Parties' Freedom to 

Choose the Rules of Law Governing the Merits of the Dispute 

107. For national courts, the question of the limitations on the freedom 
of the parties in the determination of the law applicable to the merits 
does not raise any difficulty of an ontological nature. Each legal order 
is in a position to identify the circumstances in which, in international 
situations, it considers it appropriate to disregard the rules of law chosen 
by the parties on the grounds that they contravene its fundamental values. 
It can determine which of its rules have an imperative nature and must 
apply, irrespective of the international character of the dispute, in certain 
specific situations it defines. Each legal order can also determine the 
conditions under which, in the interest of inter State cooperation, it is 
prepared to enforce internationally mandatory rules belonging toanother 
legal system. Notions such as public policy, which leads to the exclusion 
of the normally applicable foreign law, or overriding mandatory rules 
(lots dc police), be they those of the forum or of another jurisdiction, 
enable legal orders to carry out these functions. 

Conversely, for international arbitrators, each of these notions raises 
important questions. On what basis can arbitrators, who are nothing 
more than private judges whose powers are derived from the will of the 
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parties, disregard the Jaw chosen by the parties? In what sources would 
they find rules the imperative nature of which is such that they would 
prevail over the rules normally applicable? Why would arbitrators enforce 
a given State’s strong policies in situations where the parties themselves 
have selected, or where the traditional choice of law rule would result 
in, the application of the law of another State? Only the underlying 
representations of international arbitration provide an answer to these 
fundamental questions. 

a) The Monolocal Approach 

108. The first representation of international arbitration, which assimilates 
arbitrators to national judges, resolves all of these questions by inviting 
arbitrators to act exactly as the national judges of the place of arbitration 
would. The international public policy that the arbitrator should uphold 
is that of that particular State. He or she must also ensure that the over¬ 
riding mandatory rules {lots de police) of that State are complied with. 
Mandatory rules contained in a legal order other than that of the seat of the 
arbitration are considered to be ‘foreign’ and the arbitrator can only give 
them effect if and to the extent that the legal order of the seat so allows. 
If, for example, the legal order of the seat contains a norm similar to the 
provisions of Article 9(3) of the European Union Rome 1 Regulation of 
June 17, 2008 on the Law Applicable to Contractual Obligations, 29 ' or 


291 See Regulation (EC) No. 593/2008 of the European Parliament and of the 
Council of June 17,2008 on the Law Applicable to Contractual Obligations 
(Rome I), Article 9(3): 

“Effect may be given to the overriding mandatory provisions of the law of 
the country where the obligations arising out of the contract have to be or 
have been performed, in so far as those overriding mandatory provisions 
render the performance of the contract unlawful. In considering whether to 
give effect to those provisions, regard shall be had to their nature and purpose 
and to the consequences of their application or non-application.” 

This provision replaces Article 7(1) of the Rome Convention of June 19,1980 
on the Law Applicable to Contractual Obligations. Influenced by English 
case law (see infra , footnote 295), the provisions of Article 9(3) now limit 
the judges’ discretion to apply foreign mandatory rules by introducing two 
cumulative conditions: only mandatory rules of the State where the contract 
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that set forth in Article 19 of the 1987 Swiss Private International Law 
Statute , 292 the arbitrator - like a national judge - can give effect to the 
provisions of a law other than the lex contractus which claim to apply 
to the dispute and which have a close enough connection to it. 

109. When this representation of international arbitration is applied to a 
law that has endorsed a different vision, it may lead to gross misunder¬ 
standings. An illustration is found in the openly polemical article by F. A. 
Mann in the Financial Times of November 24,1988 concerning the then 
new Swiss law on international arbitration, entitled “New Dangers of 
Arbitration in Switzerland”. Assuming that Article 19 of PILS applies to 
arbitrators sitting in Switzerland, Mann decried the fact that this provision 
allowed a mandatory rule of a third State to prevail over the parties’ 
choice of the law applicable to the merits of the dispute. Thus, in the 
case of an English company having entered into a construction contract 
with a Ruritanian company to be performed in Ruritania, and having 
stipulated that English law would apply to the merits of any dispute, 
the author considered that the parties may see such choice frustrated by 
the possible application of a Ruritanian mandatory rule by the arbitrator 
sitting in Switzerland. Such a situation was presented as creating a danger 
of the “utmost gravity” that English companies should seriously take 
into consideration when choosing the place of arbitration. This criticism 
was misconceived in two respects. There was indeed no basis on which 
to assume that an arbitrator sitting in Switzerland would embrace the 


is to be performed can be taken into account, and then only insofar as these 
rules render the performance of the contract unlawful. 

292 «i when i nterests that are legitimate and clearly preponderant according to 
the Swiss conception of law so require, a mandatory provision of another law 
than the one referred to in this Act may be taken into consideration, provided 
that the situation dealt with has a close connection with such other law. 

2. In deciding whether such a provision is to be taken into consideration, 
one shall consider its aim and the consequences of its application, in order 
to reach a decision that is appropriate having regard to the Swiss conception 
of law.” (author’s translation). 

See also the similar provisions of Article 3079 of the Quebec Civil Code or 
Article 38(2) of the Tunisian Code of Private International Law resulting 
from the law of November 27,1998. 
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representation of international arbitration equating the arbitrator with 
the local judge. To the contrary, the long tradition followed by Swiss 
arbitrators in favor of an autonomous vision of international arbitration 
might have led to the opposite conclusion, 293 especially as Article 19 
PILS on foreign mandatory rules is not part of Chapter 12 of the Statute 
dealing with international arbitration. 294 The charge was all the more 
ironic in that, despite the United Kingdom’s reservation to Article 7( 1) of 
the then applicable Rome Convention - a reservation meant to preclude 
English judges from giving effect to foreign mandatory rules - English 
law has always maintained that a contract which is deemed unlawful in 
the country of performance would also be held unlawful under English 
law. This is tantamount to considering that all mandatory rules of the 
State where the contract is to be performed should be complied with, 
both by English judges and by arbitrators called upon to apply English 
law to the merits of the dispute. 295 Against that background, English 


293 See P. Lalive, J.-F. Poudrcl and C. Reymond, Le droit de Tarbitrage interne 
et international en Suisse, Lausanne, Payot, 1989, at p. 398: 

“Foreign legal practitioners should be careful to avoid the mistake of 
considering that Article 19 of the PILS, which, under certain conditions, 
grants Swiss courts a mere ability, in any way binds international arbitrators 
sitting in Switzerland” (author’s translation); 

see also M. Blessing, Introduction to Arbitration - Swiss and International 
Perspectives , Basel, Helbing & Lichtenhahn, 1999, § 787. 

294 See, however, the suggestion by F. Knoepfler that arbitrators could apply 
by analogy Article 19 PILS: F. Knoepfler, “L’article 19 LDIP est-il adapte 
a 1’arbitrage international?”. Etudes de droit international en Vhonneur de 
Pierre Lalive, Basel, Helbing & Lichtenhahn, 1993, p. 531. 

293 The same solution is now embodied in Article 9(3) of Rome I Regulation, 
which is directly applicable in the UK as well as in other EU countries. On 
the solution prevailing before the English courts as of December 17,2009, the 
date as of which the Rome I Regulation came into force, see supra, footnote 
291. On the fact that, before this change, the application of foreign mandatory 
rules, which would result in taking into account the circumstance of the 
contract being held unlawful at the place of performance, was considered 
by English case law and leading English commentators to be part of English 
substantive law (as opposed to being a choice of law issue), so as to avoid 
the mere application of the reservation made by the UK on Article 7(1) of 
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parties who wish their choice of the applicable law not to be affected by 
the unexpected application of Ruritanian mandatory rules can only hope 
that arbitrators sitting in the UK or, for that matter, in any LU country, 
would not embrace the first representation of international arbitration. 

b) The Westphalian Approach 

110. The second, Westphalian, representation of international arbitration 
emphasizes the fact that a number of States - and not only that of the 
place of arbitration - have an equal title to impose their views on the 
arbitral process, be it as regards the conduct of the arbitration or the 
solutions reached in relation to the merits of the dispute. \ he State - or 
States - where enforcement of the award may be sought does not have 
less of a title than the State where the arbitration is conducted to require 
that the norms it considers important prevail over the lex contractus . 2% 

This vision of international arbitration, which essentially consists in 
looking at the process from the point of view of States, raises no difficulty 
when it comes to giving effect to an award in a given legal order. At this 
stage, each individual State is entitled to require that the award not violate 
its fundamental conceptions, including its overriding mandatory rules, 
the compliance with which is ensured under the heading of international 
public policy. From the arbitrators’ perspective, however, the appreciation 
that States’ values are relative, even as regards fundamental norms, does 
not in itself provide sufficient guidance to the arbitrators when they are 
faced with contradictory claims from the parties on the applicability of 
a rule deemed fundamental in one State but not in another. Only if it is 
completed by an additional consideration can this conception provide an 
answer to the query as to the application by the arbitrators of the rules 
conceived as having an overriding mandatory nature in the States where 
they are issued. The result will vary depending on which additional 
consideration is taken into account. 


the Rome Conven tion, see Dicey, Morris and Collins on the Conflict of Laws 
(L. Coll ins, A. Briggs, J. Harris, J. D. McClean, C. McLachlan, C.G.J. Morse 
eds.), London, Sweet & Maxwell, 14th ed., 2006, voi. 2, §§ 32-148 et seq. 
296 See supra , §§ 23 et seq., esp. at § 32. 
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111. A number of authors promote the idea that, in order for an award to 
be valid and enforceable in as many States as possible, it has to comply 
cumulatively with all norms having an imperative nature - whether 
overriding mandatory rules ( lois de police ) or rules of international public 
policy - of all the States where enforcement of the award is likely to be 
sought. Awards should also comply with the mandatory rules of the seat 
in order to steer clear of any risk that the award be set aside. Thus, in a 
study on illegal practices in international commerce, an author has stated 
that: 


“Arbitrators must comply with the mandatory rules (lois de police ) of 
the State of the seat as well as the mandatory rules (lois de police) of 
the State of enforcement that claim to apply to the situation. Otherwise, 
their award could be set aside and/or become unenforceable .” 297 

imperative rules that belong neither to the legal order of the seat nor to 
that of the State of enforcement should also be complied with as their 
application could be required either by the law of the seat or that of the 
State of enforcement: 

“This is because both the State of the seat and the State of the place of 
enforcement may well consider an award that does not comply with 
this imperative rule contrary to their international public policy, even 
if it is not formally part of their legal order .” 298 

If one were to follow such reasoning, it would be sufficient for a State 
to claim that a certain value is universal or that a certain rule has an 
overriding mandatory nature for an international arbitrator to be bound 
to respect that value or give effect to that rule whenever the dispute at 
hand has the slightest connection with the legal order of that State. This 
method, which consists in cumulating the imperative claims of all laws in 
play, leads to the blind application of the most restrictive rule. A law that 


297 A. Court de Fontmichel, L’arbitre, le juge et les pratiques illicites du com¬ 
merce international , op. cit. footnote 19, at p. 205, author’s translation. 

298 Ibid., author’s translation. See, along the same lines, A. Kassis fL’autonomie 
de Varbitrage commercial international. Le droit frangais en question, op. 
cit. footnote 15, at § 600, p. 345. 
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nullifies always prevails over one that validates. A law that imposes certain 
restrictions always prevails over one that affirms freedom of contract. 

The fact that such lex executionism is hardly justified in international 
arbitration law has already been underscored.*" Suffice it to consider 
situations in which there is a conflict between overriding mandatory 
rules - for example a law instituting a boycott and a law containing, in 
response, anti boycott provisions, ora law that imposes the transmission of 
economic data and a blocking statute that prohibits such transmission - to 
realize the sterility of this method. How is an arbitrator who must apply 
all overriding mandatory rules that have a connection with the dispute 
to choose between contradictory claims resulting, on the one hand, 
from the US Iran-Libya Sanctions Act of August 8, 1996 - the so-called 
D'Amato Act 300 - and, on the other hand, from the Regulation adopted 
by the European Council on November 22, 1996 which protects against 
the extraterritorial effects of this Act and prohibits European companies 
from complying with it? 301 

Even in the absence of conflicting overriding mandatory rules, any claim 
that such rules must apply is symptomatic of a conflict of values between 
those underlying the mandatory rule and those prompting the application 
of the lex contractus. If an arbitrator sitting in Geneva is requested to 
sanction a Malaysian seller who refuses to deliver certain goods on the 
ground that they could be delivered to Israel and that, in so doing, the seller 
would violate Malaysia’s law boycotting Israel, must he or she apply the 
Malaysian mandatory rule for the sole reason that Malaysia has a strong 
policy in favor of applying such rule? Or must the lex contractus, which 
simply affirms the principles of pacta sunt servanda and free trade, be 
applied? The latter values have just as much title to protection as those 
which lead to the establishment of a boycott. The application of one set 
of rules over another cannot simply be justified by the fact that the rules 
in question have a mandatory character in the legal order in which they 


299 See supra, § 39. 

300 Iran and Libya Sanctions Act of 1996 , Pub. L. 104-72, 104th Cong., 2d 
Session (August 5, 1996). 

301 Council Regulation (EC) No. 2271/96 of November 22, 1996 protecting 
against the effects of the extra-territorial application of legislation adopted 
by a third country, and actions based thereon or resulting therefrom, OJEU, 
No. L 309 of November 29, 1996, pp. 1-6. 
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are adopted: as far as arbitrators are concerned, no law is, a priori, more 
legitimate than another. Realism calls for the realization that the desire 
to satisfy the claims of certain States will necessarily result in the disap¬ 
pointment of others and that, when confronted with conflicting policies, 
whether or not embodied in mandatory rules, an arbitrator cannot simply 
be concerned with the effectiveness of the award, on which the various 
laws in play have, by definition, conflicting views. 

112. The failure of the approach based solely on the perceived effective¬ 
ness of the award leads to the consideration of other theories. 

In a study dedicated to overriding mandatory rules (lots de police ) 
and arbitral justice, Professor Christophe Seraglini has attempted to 
demonstrate that in order to satisfy the requirements of the international 
community, arbitrators should apply the mandatory rules of those States 
which are connected to the dispute, even where such rules do not form 
part of the lex contractus, when they consider their objectives, the 
corresponding means and the consequences of their application to be 
legitimate. 302 In so doing, arbitrators would satisfy the expectations of 
the international community that arbitration, as an institution, respect the 
general interests protected by the mandatory rules of the States that make 
up the international community. This method is presented as preferable to 
that which requires arbitrators, with respect to truly international public 
policy, to enforce only those rules which are generally recognized by the 
community of States. The fact that national laws resort to a great diversity 
of means to promote certain objectives does not necessarily render such 
means illegitimate, and international justice would greatly benefit from 
arbitrators respecting these means in their slightest details. 303 


302 Ch. Seragl ini, Lois de police et justice arbitrate internationale, Paris, Dalloz, 
2001. For a similar reasoning, see L. G. Radicati di Brozolo, “Arbitrage 
commercial international et lois de police. Considerations sur les conflits 
de juridictions dans le commerce international”, Collected Courses , volume 
315 (2005), p. 265, at §§ 168 et seq. 

303 See also, for the view that arbitrators arc free to apply mandatory rules (lois 
de police ) that correspond to their own sense of morality, R Mayer, “L’arbitre 
et la loi”, op. cit. footnote 105, at pp. 239-240; “Effect of International Public 
Policy in International Arbitration?”, Pervasive Problems in International 
Arbitration (L. Mistelis and J. Lew eds.), Alphen aan den Rijn, Kluwer Law 
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This theory, which applies the transnational rules methodology only j 
to the objectives pursued by States while reasoning in terms of manda- 
tory rules when it comes to the means used by the States that issue such 
rules, draws its inspiration from the Basel Resolution adopted in 1991 
by the Institute of International Law on the Autonomy of the Parties in 
International Contracts between Private Persons or Entities. Article 9 of 
the Resolution indeed provides for the application of the mandatory rules 
of the forum by the judge and warns that, as far as foreign mandatory 
rules are concerned: 

“such provisions can only prevent the chosen law from being applied if 
there is a close link between the contract and the country of that law and 
if they further such aims as are generally accepted by the international 
community.” 304 

Among the examples presented to illustrate the supposed superiority of 
the mandatory rules methodology over that resorting to the substantive 
rules of a truly international public policy nature, the author focuses 
specifically on corruption in international commerce. It is argued that, 
in order to combat corruption, international arbitrators should not only 
give effect to the prohibition of corruption resulting from the general 
disapproval of this practice by the international community, but also to 
the detailed regulations on the matter issued by any State having a close 
connection to the dispute, even where such regulations form part of a 
law other than the lex contractus. The Algerian regulation of 1978 and 
the Iranian regulation of 1975 are provided as illustrations. 305 


International, 2006, p. 61. For a criticism of this conception, which leaves 
entirely up to the arbitrators’ discretion the application of mandatory rules, see 
supra, § 49. No doubt F. A. Mann - and rightly so this time around - would 
have seen in this position a “new danger” for international arbitration (see 
supra, § 109). 

304 Institute of International Law, Session of Basel, 1991, Resolution entitled 
“The Autonomy of the Parties in International Contracts Between Private 
Persons or Entities”, Article 9, Yearbook , 1991, vol. 64, part I, p. 79; an 
English translation of the Resolution is available on the website of the 
Institute of International Law. 

305 See Ch. Seraglini, Lois de police et justice arbitrale internationale, op. cit. 
footnote 302, at §§ 659 et seq. 
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113. In 1978, the Algerian legislature decided, in order to fight corruption, 
that it was necessary to prohibit entirely the use of intermediaries for 
securing certain procurement contracts. 306 In the case between Hilmarton, 
an English company, and Omnium de Traitement et de Valorisation 
(OTV), a French company, an award rendered in Geneva annulled the 
“legal and fiscal” consultancy agreement which involved “administrative 
coordination” between the parties relating to a sewerage project for the 
city of Algiers and which had contravened this law, notwithstanding that 
the parties had selected Swiss law to govern their contract. 307 On the basis 
of the Swiss arbitration law in force at the time, the award was annulled 
by the Geneva Court of Justice on November 17, 1989 on the ground 
that it had neither respected the lex contractus nor justified its decision 
based on the requirements of the Swiss understanding of international 
public policy which pointed to a different solution. 308 The Federal Tribunal 
upheld this decision on the following ground: 

“To the extent that the Algerian rule at hand proscribes any intervention 
by intermediaries when concluding an agreement, even when no bribery, 
influence peddling or suspicious activity are involved, it constitutes a 
prohibiting measure which is too broad and too protectionist, whose 
purpose is to ensure the monopoly of the State over foreign trade. From 
the perspective of Swiss law, such norm represents a serious impairment 
on the parlies’ freedom to enter into a contract and cannot, from an 
ethical point of view, be favored over general and fundamental principles 


306 On the exact bearing of the 1978 Algerian legislation, see A. Mebroukine, 
“Le choix de la Suisse comme siege de V arbitrage dans les clauses d’arbitrage 
conclues entre entreprises algeriennes et entreprises etrangeres”, ASA Bull., 
1994, p. 4. On the abrogation of this legislation by Algeria in 1991, see supra, 
§58. 

307 Award of August 19, 1988, ICC Case No. 5622, Rev. arb., 1993, p. 327, 
with a commentary by V. Heuze, p. 179; Yearbook Commercial Arbitration, 
1994, p. 105, at p. 112. 

308 Geneva Court of Justice, November 17, 1989, Rev. arb., 1993, p. 316, 
author’s translation. For an English translation, see Yearbook Commercial 
Arbitration, 1994, p. 214. It is worthy of note that, after the adoption of the 
1987 Private International Law Statute (PILS), the Swiss Federal Tribunal 
acquired exclusive jurisdiction in setting aside procedures. 
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of law relating to contractual freedom save where the activities w ould 
also be considered suspicious in Switzerland. ,nw 

The example of the fight against corruption highlights the fact that, apart 
from the reference to the assumed expectations of the international com¬ 
munity, this theory has the same flaws as the previous one. It is essentially 
based on the observation of a State’s strong will to see its mandatory 
rules be applied in certain situations which it defines. The only nuance 
as compared to the previous theory is the elimination of its mechanical 
nature, as the necessity of applying mandatory rules to ensure that the 
award is universally enforceable is replaced with the arbitrators’ freedom 
to apply only those mandatory rules whose objectives and means they 
consider as legitimate. Under Professor Seraglini’s theory, however, it 
remains that arbitrators are not provided with any real guidelines that 
would allow them to determine which of the competing policies should 
prevail. The consideration of the legitimacy of a mandatory rule, or even 
of its objectives, is not an effective criterion as the opposite policy can be 
just as legitimate. The Federal Tribunal’s decision illustrates that the strong 
policy pursued by the Algerian legislature in favor of eliminating any and 
all risk of corruption by simply prohibiting the use of intermediaries in 
certain types of transactions conflicts squarely with the Swiss legislature’s 
equally strong policy protecting the “general and fundamental principle” 
of contractual freedom. Both legal systems recognize values such as the 
need to fight corruption and the freedom of trade. Yet, when it comes to 
the necessary compromise between these equally legitimate concerns, 
each system has reached a different balance. Why would an international 
arbitrator allow the balance struck by Algerian law to prevail over that 
found in Swiss law? The application of the lex contractus could provide 
an answer in that it corresponds to the broad recognition of the parties’ 
freedom to choose the applicable law in international matters. In order to 
prevail over the lex contractus , however, the mandatory rule must have a 
title which cannot be found in the arbitrators’ subjectivity or the sympathy 
that some may have for the fight against corruption - something that 
would justify sacrificing other values - while others may consider that the 
freedom of trade and industry must be safeguarded to the largest extent 


309 Swiss Federal Tribunal, Decision of April 17, 1990, author’s translation. 
Rev. arb., 1993, p. 322; Yearbook Commercial Arbitration, 1994, p. 214. 
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possible. Regardless of whether tribute is paid to the aspirations of the 
international community, be they real or assumed, to see that mandatory 
rules are complied with, the mandatory rules method is based, just as in 
the case of US governmental interests analysis, on the mere recognition 
of the existence of strong State policies and the corresponding strong will 
to have them enforced. In a world in which these policies differ - when 
they do not frontally clash - international arbitrators cannot find, in the 
will of certain States to have their norms apply or in their own subjectivity, 
a convincing reason to disregard the lex contractus. 

114. The example of the 1975 Iranian regulation only reinforces this 
conclusion. Faced with the failure of previous legislation to eradicate 
corruption, the Iranian authorities required that all foreign companies doing 
business with the Iranian State or State-owned entities sign a declaration 
stating that they had not paid any commission or gratuity in the context 
of securing the contract under consideration. Professor Seraglini sees this 
type of regulation as the perfect example of a mandatory rule which is 
sufficiently detailed so as to ensure that the fight against corruption be 
effective. In his view, the enforcement of the legal arsenal generated by 
a single State which has a strong interest in the matter is more likely to 
ensure the moralization of international transactions than the quest for 
generally accepted principles in the community of nations. 310 An examina¬ 
tion of the award rendered in 1982 in ICC Case No. 3916, from which 
the example is drawn, shows however that arbitrators, in circumstances 
where they disregard the provisions of the lex contractus , are careful 
to ground their decision on norms which are generally accepted by the 
international community and not simply on the strong desire of a single 
State to have its own law govern the dispute. 311 In that case, the award 
refused to give effect to an agency contract between an Iranian party and 
a Greek party which was subject to French law, on the ground that this 
contract, the object of which was to secure procurement contracts with 
the Iranian Government, was unlawful under both French law and Iranian 
law, as well as being contrary to the ethical requirements of international 
business. 


310 Ch. Seraglini, Lois de police et justice arbitrate internationale, op. cit. 
footnote 302, at § 661. 

3,1 Award rendered in 1982, ICC Case No. 3916, JDI, 1984, p. 930. 
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This type of reasoning reflects more readily the implementation of 
a transnational public policy emerging from the consensus among the 
community of nations than the satisfaction of the mandatory rule of a given 
State for the sole reason that it is intended to translate a strong policy. 

e) The 'Transnational Approach 

115. The third representation of international arbitration, which accepts 
the idea of the existence of an arbitral legal order, addresses the question 
of possible limitations to party autonomy in the determination of the 
law applicable to the merits through the concept of transnational public 
policy or truly international public policy. 

In each national legal order, the notion of international public policy, 
viewed as the local understanding of international public policy, allows 
judges to disregard the law that would normally apply, including the law 
chosen by the parties in contractual matters. Similarly, in the arbitral 
legal order, arbitrators are empowered to disregard the law chosen by the 
parties in situations where they find that it contravenes the fundamental 
values of the international community. The protection of these values is 
ensured by rules making up truly international public policy and reflecting 
the broad, even if not unanimous, 3 ' 2 consensus among States to condemn 
certain practices such as corruption, drug or human organ trafficking, 
to protect certain parties considered to be weak, or even, as in the case 
of an embargo imposed by the international community, to promote 
certain policies designed to further international peace and security. 
One would recognize, in the field of rules from which no derogation is 
permitted, be it by the parties or by the courts called upon the apply them, 
the methodology of the transnational rules based on a comparative law 
approach and on the existence of international instruments adopted with 
respect to specific matters and which reflect a broad consensus among 
the community of States. 313 

116. Legal scholarship has expressed strong support in favor of the 
existence of rules which arbi trators must apply in carrying out their duty 
because they administer justice on behalf of the international community. 

3,2 See supra, § 54. 

313 On this methodology, see supra, §§ 50 et seq. 
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The works of Frederic Eisetnann, 314 Lambert Matray, 315 Pierre Lalive, 316 
Philippe Kahn, 317 Eric Loquin 318 or, more recently, Jean-Baptiste Racine 319 
and Loth Chedly 320 support this view. In 1989, the Institute of International 
Law adopted a Resolution in the same vein, stating that: 


3,4 F. Eisemann, “La lex fori de 1’arbitrage commercial international”, op. cit. 
footnote 249, at p. 198. As early as 1975, F. Eisemann, who at the time was 
the Secretary-General of the ICC Arbitration Court and whose arguments 
are emblematic of the transnational conception of arbitration that the ICC 
already promoted, referred to the arbitrators’ discretion to make a decision 
on the merits “within the sole limits of truly international public policy” 
(author’s translation). 

315 L. Matray, “Arbitrage et ordre public transnational”, The Art of Arbitration. 
Essays on International Arbitration. Liber Amicorum Pieter Sanders (J. C. 
Schultsz & A. J. van den Berg eds.), Deventer, Kluwer Law and Taxation 
Publishers, 1982, p. 241. 

316 P. Lalive, “Transnational (or Truly International) Public Policy and Inter¬ 
national Arbitration”, ICCA Congress Series No. 3. Comparative Arbitration 
Practice and Public Policy in Arbitration (P. Sanders ed.), Deventer, Kluwer, 
1987, p. 257. See also “L’ordre public transnational et I’arbitre international”, 
New Instruments of Private International Law. Liber Fausto Pocar , Milan, 
Giuffre Editore, 2009, vol. II, p. 599. 

317 Ph. Kahn, “Les pri ncipes generaux du droit devant les arbitres du commerce 
international”, JDI, 1989, p. 305 and, by the same author, “A propos de 
l’ordre public transnational: quelques observations”. Melanges Fritz Sturm 
offerts par ses col leg lies et ses amis a l’occasion de son soixante-dixieme 
anniversaire, Liege, Ed. Jur. Univ. Liege, 1999, p. 1539. 

318 E. Loquin, “Les manifestations de l’illicite”, L’illicite dans le commerce 
international (P. Kahn & C. Kessedjian eds.), Paris, Litec, 1996, p. 247, at 
pp. 273 et seq. 

319 J.-B. Racine, L’arbitrage commercial international et Vordre public , op. 
cit. footnote 164. The author does, however, accept that arbitrators can 
apply mandatory rules as such, even when they do not correspond to the 
requirements of transnational public policy, see at §§ 596-597. 

320 L. Chedly, Arbitrage commercial international & ordre public transnational , 
Tunis, Centre de Publication Universitaire, 2002. 
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“In no case shall an arbitrator violate principles of international public 
policy as to which a broad consensus has emerged in the international 
community.” 321 

117. Arbitrators have consistently referred to this notion to invalidate 
commission contracts the purpose of which is to conceal bribery. The 
Award rendered in 1981 in ICC Case No. 3913, for example, held that 
the unlawfulness of such contracts resulted not only from French law but 
“also from the conception of international public policy as recognized 
by most nations”. 322 The same logic underlies the award rendered in ICC i;| 
Case No. 8891 of 1998: 

“The unlawful nature of contracts which involve bribery is well established 
in arbitral case law. Although corruption is unlawful in most legal orders, 
arbitrators do not generally restrict themselves to founding their decision 
on a given national law but also refer to a general principle of law or 
to international or transnational public policy.” 323 

Conversely, arbitral tribunals seem reluctant to allow the law chosen by 
the parties to be disregarded in favor of mandatory rules of a State which, 
notwithstanding the intensity of the policy such rules claim to reflect, do not 
correspond to a norm generally accepted in the international community. 

In the Award rendered in 1990 in ICC Case No. 6379, for example, the f 
Arbitral Tribunal refused to allow the mandatory rules contained in the 
Belgian Act of July 27, 1961 on the unilateral termination of exclusive 
distributorship agreements of an undetermined period to prevail over 
Italian law which had been chosen by the parties. The Tribunal justified 
its decision on the following ground: 

“The concept of laws of immediate (or mandatory) application was 
introduced by G. Sperduti. 


321 Institute of International Law, “Arbitration Between States, Stale Enterprises, 
or State Entities, and Foreign Enterprises”, Article 2, Session of Santiago de 
Compostela, op. cit. footnote 245, at p. 326. 

322 Award rendered in ICC Case No. 3913 in 1981, Collection of ICC Arbitral 
Awards 1974-1985 , pp. 497-498, author’s translation. 

323 Award rendered in ICC Case No. 8891 in 1998, JDL 2000, p. 1076, author’s 
translation. 
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Sperduli underscores that ‘a law of necessary application has this 
nature only in its legal order of origin, but this nature cannot alone 
preclude the application of the law in another State'. 

It is clear from the works of Gothot and Sperduti that Sperduti’s 
theory, which has been discussed at length by many authors in a number 
of countries, is both strongly supported and strongly contested. 

The precise content of the concept and the determination of which 
provisions of a given law fall within this category are very unclear. 
Gothot refers to a ‘somewhat confused discussion’. 

This is a very interesting concept, but not an established Italian rule 
which the arbitrator should apply in the case at hand.” 

In support of its decision, the Tribunal also mentioned that “in an inter¬ 
national arbitration, the arbitral tribunal is not an institution of a national 

system”. 324 

This decision has found support in legal literature on the ground that: 

“[ijrrespeclive of the characterization it may be given by a Belgian 
court, the July 27, 1961 Belgian law cannot be considered as having 
an international public policy nature.” 325 


324 Award rendered in ICC Case No. 6379 in 1990, Rev. dr. com. beige , 1993, 
p. 1134, at p. 1140, author’s translation; see also Yearbook Commercial 
Arbitration, 1992, p. 212. In its footnotes, not reproduced here, the Tribunal 
refers to a study carried out by G. Sperduti entitled “Les lois d’application 
necessaire en tant que lois d’ordre public”, Rev. crit. DIP, 1977, p. 257, 
at p. 265. See also the Award rendered in ICC Case No. 12193 in 2004, 
which disregarded the Lebanese law, even though it was the lex contractus, 
giving exclusive jurisdiction to the courts of the place of establishment of 
the distributor to rule on disputes relating to distribution agreements, JDI, 
2007, p. 1276, at p. 1284, commentary by E. Silva Romero. This latter Award 
refers to and approves of another Award rendered in 1997 in ICC Case No. 
8606, which stated the following concerning an arbitration agreement the 
validity of which was disputed: 

“As arbitrators do not belong to any national legal order, they can apply a 
body of transnational rules instead of rules of national legal orders which 
are not binding on them”, Revue libanaise de l’arbitrage, § 9, p. 20, at p. 24, 
author’s translation. 

325 B. Hanotiau, note on the Award rendered in 1990 in ICC Case No. 6379, 
Rev. dr. com. beige, 1993, pp. 1146-1152, author’s translation; see also by 
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Yet again, the Arbitral Tribunal which rendered a decision in 1994 in 
ICC Case No. 7047 involving a State-owned company and a foreign 
party refused to examine the alleged violation of a mandatory rule of 
the country of the State-owned company on the ground that it did not 
form part of the law chosen by the parties and that it was not asserted 
that ignoring such rule “could be considered a violation of international 
public policy”. 326 

118. The main difference between the transnational public policy method 
and the mandatory rules method - whether taken in its lex executionist 
vein or in the version that allows arbitrators to apply only those mandatory 
rules that they find ‘legitimate’ - is that only the first method provides 
specific guidance to the arbitrators. Just as for the international law notion 
of jus cogens , of which it is the counterpart in the field of international 
transactions, the concept of transnational public policy has been criticized 
for its vague character. In reality, the criticism only covers the difficulty 
of drawing up a permanent and exhaustive list of rules. The task is 
indeed impossible, both because it would be nonsensical to attempt to 
capture through a list a notion that is defined by its function - that of 
excluding the application of norms that offend the fundamental values 
of the community of nations - and because of the evolutionary nature of 
the disapproval of certain behavior within the international community. 
On the other hand, if one accepts that transnational public policy is a 
functional notion or, in other words, that transnational rules are the product 
of a method as opposed to a list, 327 then it should be acknowledged that 
this method provides to the arbitrators a guideline that is more specific 
than that which allows them to disregard the lex contractus and to apply 
instead any and all mandatory rules that they believe to be ‘legitimate’. 
This legitimacy test is of little assistance when one attempts to choose 
between values which may seem equally legitimate taken individually, 
but which may collide in a given situation. 


the same author, “L’arbitrabilite”, Collected Courses, volume 296 (2002), 
p. 25, at pp. 189 et seq. 

326 See Award rendered on February 28, 1994 in ICC Case No. 7047 by an 
Arbitral Tribunal composed of Hiimar Raeschke-Kessler, President, Jean 
Patry and Dobrosav Mitrovic, ASA Bull., 1995, p. 301, at p. 319. 

327 On this characteristic of the transnational rule method, see supra , § 62. 
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The same is not true for the transnational public policy method. In 
each dispute, this method provides specific guidance to arbitrators faced 
with a party’s claim that certain superior requirements mandate them to 
disregard the lex contractus on a given issue. Because arbitrators do not 
administer justice on behalf of any specific Stale, they will naturally turn 
to the consensus reached by the international community on that issue 
when fulfilling their task. The existence of such a consensus, which in 
no way should be confused with a requirement of unanimity, 328 can be 
recognized through an analysis of the solutions adopted in national laws 
and in international instruments having addressed the matter. Resolutions 
adopted by international organizations, private codification, and inter¬ 
national conventions constitute relevant factors, to the extent that they 
reflect the existence of a consensus among States on the content of a rule. 

119. A number of examples illustrate the way in which this method 
operates and the reasons why it should be favored over the mandatory 
Riles (lois de police) method. 

120. Corruption and other questionable practices designed to secure 
government contracts today meet the general disapproval of the inter¬ 
national community. Examples concerning these practices are worthy 
of note as they show that the transnational public policy method is not 
limited to the acknowledgment of the existence of extremely general 
principles. The adoption of the 1997 OECD Convention on Combating 
Bribery of Foreign Public Officials in International Business Transactions 
demonstrates that the international community has developed detailed 
rules that can be applied by arbitrators pursuant to transnational public 
policy considerations. These rules address in particular the definition of 
reprehensible conduct and the inadmissibility of certain justifications 
frequently invoked by offenders. For example, arbitrators faced with 


328 Such requirement of unanimity would make the question pointless, as the 
imperative norm would then necessarily already be a part of the lex contractus. 
See, however, P. Mayer, “La regie morale dans V arbitrage international”, 
op. cit. footnote 18, § 27, who argues that, in the absence of a “unanimous 
agreement”, the prohibition of racial discrimination and the ban on chemical 
weapons cannot be characterized as being part of transnational public policy; 
and the response supra, § 54. 
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a defense based on the fact that the benefits received by a civil servant 
were insignificant or that corruption is a widespread practice in the State 
being considered, can underscore that, in the eyes of the international 
community: 

“[b]ribery of foreign public officials in order to obtain or retain business 
is an offence irrespective of the value or the outcome of the bribe, of ; 
perceptions of local custom or of the tolerance of bribery by local 
authorities.” 329 

121. The example of embargo or boycott laws shows how the trans¬ 
national public policy method enables arbitrators to identify, from 
among the various embargo or boycott measures taken by States for 
the implementation of objectives always put forward as a protection of 
essential principles, those that truly correspond to measures which the 
international community holds as legitimate as opposed to those which 
reflect a unilateral policy applied by a single State or group of States. The 
example which comes to mind is that of an arbitrator having to decide 
on a request that merchandise be delivered to Cuba under the terms of 
a contract governed by Cuban law or the law of a country that has not 
enacted an embargo against Cuba. The seller, which has in the meantime 
become a subsidiary of an American company following an acquisition, 
invokes the Cuban Liberty and Democratic Solidarity (Libertad) Act of 
1996. the so-called Helms-Burton law, which bars American companies 
from carrying out business with Cuba, either directly or through their 
subsidiaries, argues that it would be exposed to significant sanctions if it 
proceeds with the performance of the contract. This legislation undoubt¬ 
edly qualifies as a mandatory rule (loi de police) which purports to apply 
to such dispute and has a close connection with the situation. Leaving 
aside the de facto effect of mandatory rules which always comes into 
play and which can be taken into consideration by the lex contractus in 
its characterization of force majeure events, the mandatory rules theory 
leaves arbitrators in a predicament.The lex exccutionist approach, which 
blindly relies on the idea that awards should be enforceable everywhere. 


329 Convention on Combating Bribery of Foreign Public Officials in International 
Business Transactions, November 21,1997, Annex entitled “Agreed Common 
Elements of Criminal Legislation and Related Action”, point 3. 
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leads to the application of the mandatory rule under consideration, as the 
US legal order would not recognize an award disregarding its mandatory 
legislation. The method that leaves it up to the arbitrator to assess the 
legitimacy of the objective and of the means of the mandatory rule under 
consideration will likely lead to the same result. The Helms-Burton law 
is indeed careful to specify that its aim is to assist 

“the Cuban people in regaining their freedom and prosperity, as well as 
in joining the community of democratic countries that are flourishing 
in the Western Hemisphere”, 

and to encourage 

“the holding of free and fair democratic elections in Cuba, conducted 
under the supervision of internationally recognized observers.” 330 

How can an arbitrator be indifferent to such noble intentions? As to the 
assessment of the means involved, how can an arbitrator contest them, an 
embargo being, after all, an ordinary weapon in the arsenal of economic 
sanctions? The transnational public policy method leads to the opposite 
result. The measure under consideration is unquestionably a unilateral 
embargo of one State against another that is not supported by the inter¬ 
national community. Arbitrators who understand their role as being an 
organ of the international community will not give this measure any legal 
effect, unless it is a part of the lex contractus (save for situations in which 
the lex contractus itself is contrary to transnational public policy). In an 
example involving goods to be delivered to Iran pursuant to a contract 
governed by Iranian law, with the seller invoking the 1996 Iran-Libya 
Sanctions Act, the same reasoning applies as, here again, one is faced with 
a unilateral embargo. In the case of the embargo against Iraq, which was 
imposed following the invasion of Kuwait in August 1990, the solution 
will be to the contrary. Unlike in the previous examples, this measure 
was the subject of a series of Resolutions by the Security Council of the 
United Nations. 331 For arbitrators keen on ensuring that the values promoted 


330 Cuban Liberty and Democratic Solidarity (Libertad) Act 1996, Section 3. 

331 See esp. Security Council Resolutions No. 660 and No. 661 of August 2 and 
6,1990. 
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by the international community are respected, an embargo of this nature 
no doubt forms part of transnational public policy which should prevail 
over the lex contractus. In all other situations, mandatory rules are for 
the arbitrators a mere fact, legitimate or not, but not a norm to which, 
in the eyes of the international community, no derogation is permitted. 

122. A third example, concerning environmental protection, illustrates the 
evolving nature of transnational public policy. Over the last few years, a 
number of rules have been developed internationally for the preservation 
of the environment. International arbitrators cannot be indifferent to those 
rules. For example, in a situation in which an oil operator who benefits 
from a somewhat dated production sharing agreement which does not 
contain any decommissioning obligation after the production has come 
to an end, and who finds itself in a dispute with the host State on the 
conditions under which it can leave the site, arbitrators can conclude, 
on the strength of international instruments guaranteeing environmental 
protection, 332 to the existence of an obligation for the contractor to 
rehabilitate the site; the operator can then seek that the decommissioning 
costs be considered as part of the cost oil shared by both parties to the 
contract, even in the absence of any specific provision to that effect in 
the production sharing agreement or in the lex contractus. 

123. These examples show that, far from being confined to the sphere 
of grand principles, the rules of transnational public policy, just as any 
other transnational rule identified through the comparative law method, 333 
provide arbitrators with the material yielding concrete solutions to the 
most complex and sensitive disputes. 


332 See esp., as regards the protection and preservation of the marine environment, 
which is relevant to offshore oil activities, the United Nations Convention 
on the Law of the Sea, adopted at Montego Bay on Decem ber 10,1982, Part 
XII. 

See supra , § 62. 


333 
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C. The Consequences of the Representations of International 
Arbitration on the Fate of the Award 

124. Arbitral awards, which are private in nature, are sanctioned by 
national legal orders at the time of their recognition and enforcement or 
of their setting aside. Not surprisingly, such a crucial point in the arbitral 
process is particularly amenable to an analysis in terms of philosophical 
representations of international arbitration. These models directly dictate 
the answer that will be given in positive law to the very controversial 
question of whether a decision setting aside an award in the country 
where it was rendered should produce automatic effects in the legal 
order of the country of enforcement. In sheer logic, the representations 
should also provide an answer to the reverse question of the impact of a 
decision refusing to set aside an award in the country of the seat in the 
legal order of the country of enforcement. 

1. The Fate of an Award Set Aside in the Legal Order of the Seat 

125. The belief according to which the exclusive source of juridicity of 
international arbitration is to be found in the legal order of the seat has 
the immediate consequence of making it impossible, in all other legal 
orders, to enforce awards set aside at the seat. In this representation of 
international arbitration, the situation is simple. An award set aside at 
the seat ceases to exist. It cannot therefore be recognized anywhere else. 

The Westphalian representation leads to the opposite conclusion. 
As each State decides for itself, based on its own conceptions, what 
constitutes a valid arbitration agreement and, subsequently, a valid award, 
there is no theoretical bar to the recognition in a given State of an award 
set aside in another. This solution is neither stranger nor more shocking 
than that encountered in a situation in which an award that has not been 
subjected to an action to set aside at the seat is recognized in one State 
but not in another. The New York Convention expressly contemplates 
this possibility as it allows each State party to review the award in light 
of its own take on the arbitrability of the subject matter, as well as its 
own understanding of the requirements of international public policy. 334 


334 See supra, § 33. 
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The representation that accepts the existence of an arbitral legal 
order leads to the same conclusion. Indeed, the issue at stake being the 
recognition and enforcement of an award in a given State, it suffices that 
the award be detached from the legal order of the seat for it to be open to 
recognition elsewhere, notwithstanding its setting aside at the seat. That 
an award be considered as existing in the realm of the arbitral legal order 
only provides comfort to the courts of the place of enforcement that it 
exists autonomously, irrespective of its recognition in any national legal 
order, each State being free to recognize awards pursuant to conditions 
it determines for itself, subject only to compliance with the international 
obligations it has undertaken in this respect. 

126. The question of the fate of an award set aside at the seat in other 
legal systems has given rise to a substantial case law in two countries: 
France and the USA. 

The large number of decisions rendered on this subject in these two 
countries, as well as the intensity of the controversy that has ensued in 
legal literature, 335 should not overshadow the fact that the courts in a 
number of other countries have, under certain circumstances, accepted to 
recognize and enforce awards that had been set aside in the country of the 
seat. This is true, for example, of the Netherlands, Belgium and Austria. 

In a ruling of October 26, 1973, 336 the Supreme Court of the Nether’ 
lands gave effect to the well-known Ripert-Panchaud award rendered in 

335 On this issue see esp., in favor of the possibility of recognizing awards set 
aside at the seat in other countries: Ph. Fouchard, “La portee internationale de 
1 'annulation de la sentence arbitrale dans son pays d’origine”. Rev. arb.. 1997, 
p. 329; .1. Paulsson, “Enforcing Awards Notwithstanding a Local Standard 
Annulment (LSA)’\ ICC Bull., May 1998, p. 14; E. Gaillard, “L’cxccution 
des sentences annulees dans leur pays d’origine”, op. cii. footnote 85. Against 
this solution, see J. I . Poudret, “Quelle solution pour en finir avec 1’affaire 
HUmartonl Reponse a Philippe Fouchard”, Rev. arb., 1998, p. 7: A. .1. van 
den Berg, “Enforcement of Annulled Arbitral Awards?”, ICC Bull., Nov. 
1998. p. 15: II. Ciharavi, The International Effectiveness of the Annulment 
of an Arbitral Award , I he Hague, Kluvver, 2002. 

V! " Supreme ( curt of the Netherlands (Hoge Road), October 26. 1973. Societe 
europeenne d'etudes et d'entreprises v. Socialist Federal Republic of Yu%o 
slavia, Nedi ■ rlandse Jitrisprudenlie , P/74, no. 361; Netherlands Yearbook 
of International Uiw, 1974, vol. V, p. 290; Rev. arb., 1974, p. 311. note by 
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Switzerland on July 2, 1956 in a case between the Societe Europeenne 
d’Etudes et d’Entreprises and the Federal People’s Republic of Yugoslavia, 
although the award had been considered non-existent in the State in which 
it had been rendered. 337 

Similarly, in a ruling of December 6, 1988, the Brussels Court of First 
Instance recognized, on the basis of the ordinary rules of Belgian law 
on arbitration, an award rendered in Algeria in favor of a foreign party 
and against a State-owned company and subsequently set aside by the 
Algerian courts. 338 The decision was confirmed by the Brussels Court of 
Appeal in a decision of January 9, 1990. 339 

In yet another example, the Austrian courts gave effect to an award 
set aside by the Slovenian courts of the seat of the arbitration, 340 on the 
basis of the 1961 European Convention which neutralizes the setting 
aside of awards at the seat of the arbitration based on certain grounds. 341 

127. Under French law, courts have consistently accepted to recognize 
awards that fulfill the requirements of the Code of Civil Procedure, 


H. Batiffol. More recently, on the ground that the setting aside of an award 
in Russia as the country of the scat violates the Dutch requirements of 
international public policy, see Amsterdam Court of Appeal ( Gerechtshof, 
April 28,2009, Yukos CapitalSARL v. OAO Rosneft , Rev. arb., 2009, p. 559, 
note by S. Bollee; Yearbook Commercial Arbitration, 2009, p. 703. 

337 See the Swiss Federal Tribunal’s decision of September 18,1957, Rev. arb., 
1957, p. 136. 

338 Sonatrach v. Ford, Bacon & Davis Inc., Journal des tribunaux , 1993, 
p. 685, obs. by G. Keutgen; ASA Bull., 1989, p. 213; Yearbook Commercial 
Arbitration, 1990, p. 370. Adde G. Horsmans, “Actualite et evolution du 
droit beige de Parbitrage”, Rev. arb., 1992, p. 417, at p. 426. 

339 Brussels Court of Appeal, January 9, 1990, Journal des tribunaux 1990, 
p. 386. On this topic, see also W. W. Park, International Forum Selection, 
The Hague, Kluwer, 1995, pp. 76 and 132. 

34(> Supreme Court of Austria (Oberster Gerichtshof), October 20,1993, Radenska 
v. Kajo, Osterreichische Juristen-Zeitung, July 15, 1994, vol. 49, §§ 14-15, 
p. 513 and Rev. arb., 1998, p. 419; I. Seidl-Hohenveldem, “Chronique de 
jurisprudence autrichienne”, JDI, 1998, p. 1003. 

341 Article IX of the European Convention on International Commercial Arbitra¬ 
tion, signed in Geneva on April 21, 1961. 
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irrespective of whether or not they have been or may be set aside by the 
courts of the seat of the arbitration. Ever since the decision rendered by 
the Court of cassation in Norsolor on October 9,1984, 342 the sol ulion has 
been confirmed on numerous occasions, both by the Paris Court of Appeal 
in Chromalloy, 343 Bargues Agro Industrie 344 or Bechtel 345 for example, 
and by the Court of Cassation, confirming the Paris Court of Appeal’s 
decisions, in Polish Ocean Line i 346 HilmartotP 47 and Putrabali. 348 


342 Cour de cassation, I"civ., October 9, 1984, Pabalk Ticaret Limited Sirketi 
v. Norsolor S.A ., Rev. arb., 1985, p. 431, note by B. Goldman; JDI. 1985, 
p. 679, note by Ph. Kahn; Dalloz, 1985, p. 101, note by J. Robert: for an 
English translation, see Yearbook Commercial Arbitration, 1986. p. 484. 

343 Paris Court of Appeal, January 14, 1997, Arab Republic of Egypt v. Chromalloy 
Aero Services, op. cit. footnote 167. 

344 Paris Court of A ppeal, June 10.2004, Bargues Agro Industrie v. Young Pecan 
Company, op.cit. footnote 168. 

345 Paris Court of Appeal, September 29, 2005, Directorate General of Civil 
Aviation of the Emirate of Dubai v. International Bechtel Co. Limited , Rev. 
arb., 2006, p. 695, note by H. Muir Wall; JCP, 2006, p. 1174, commentary | 
by Ch. Seraglini; Rev. crit. DIP, 2006, p. 387, note by A. Szekcly. See also 
commentary by Ph. Pinsolle, Stockholm International Arbitration Review, 
2005, p. 151, and A. Mourre, ibid., p. 172. For an English translation, see 
Yearbook Commercial Arbitration, 2006, p. 629. 

346 Cour de cassation, l re civ., March 10,1993, Polish Ocean Line v. Jolasry, Rev. 
arb., 1993, p. 276,2nd case, note by D. Hascher; for an English translation, 
see Yearbook Commercial Arbitration, 1994, p. 662. 

347 Cour de cassation, l ,e civ., March 23, 1994, Hilmarton Ltd v. OTV, op. cit. 
footnote 166. 

348 Cour de cassation, 1 K civ., June 29, 2007, PTPutrabali Adyamulia v. Rena 
Holding and Mnogutia Est Epices (which upheld the Pari s Court of Appeal’s 
decision of March 31, 2005, Rev. arb., 2006, p. 665, note by E. Gaillard; 
Dalloz, 2006, Panorama 3035, commentary by Th. Clay), Rev. arb., 2007, 
p. 507, report by J.-P. Ancel, note by E. Gaillard; JDI, 2007, p. 1236, note 
by Th. Clay; Pelites Ajfiches, 2007, no. 192, p. 20, note by M. de Boisseson; 
J.-P. Ancel, “L 5 arbitrage comme juridiction intematlonale autonome”, Revue 
juridique de droit des affaires, 2007, p. 883; Ph. Pinsolle, “The Status of 
Vacated Awards in France: the Cour de cassation Decision in Putrabali ”, 
Arbitration International, 2008, p. 277 and, by the same author, “L’ordre 
juridique arbitral et la qualification de la sentence arbitrale de decision de 
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The rationale for this case law, in the words of the Paris Court of 
Appeal in Bargues Agro Industrie , is that: 

“[an award] is not integrated into the legal order [of the State of the 
seat] with the consequence that its possible setting aside by the courts 
of the seat does not affect its existence by precluding its recognition 
and enforcement in other national legal orders.” 

It is precisely because arbitration is autonomous vis-a-vis the legal order 
of the State of the seat that an award set aside at the seat can nonetheless 
be recognized in the place of enforcement. In the Putrabali decision 
rendered on June 29,2007, the French Court of Cassation was even more 
explicit and acknowledged that: 

“l’a]n international award, which is not anchored in any national legal 
order, is a decision of international justice whose validity must be 
ascertained with regard to the rules applicable in the country where its 
recognition and enforcement are sought.” 349 

In enunciating this principle, the Court of Cassation provided a reinforced 
theoretical foundation for the solution that had long been adopted in 
French law. 350 

128. After accepting the recognition of an award set aside in the country 
of the seat in Chromalloy? 5 ' US case law is today inclined towards a 
more restrictive solution. 

The recognition of awards set aside at the seat was refused by the 
Court of Appeals for the Second Circuit in Baker Marine? 52 by the District 


justice Internationale. A propos de Parrel Putrabali du 29 juin 2007”, Les 
Cahiers de l’Arbitrage, vol. IV, Paris, Pedone, 2008, p. 110. For an English 
translation, see Yearbook Commercial Arbitration , 2007, p. 299. 

349 Cited supra , footnote 348. 

350 On the bearing of this decision on arbitration theory, see supra, § 65. 

351 Chromalloy Aeroservices v. Arab Republic of Egypt, July 31,1996, 939 F. 
Supp. 907 (D.D.C. 1996); Rev. arb., 1997, p. 439. 

352 Baker Marine (Nig.) Ltd v. Chevron (Nig.) Ltd , August 12, 1999, 191 F. 3d 
194 (2d cir. 1999); Rev. arb., 2000, p. 135, note by E. Gaillard. 
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(. ourt for the Southern District of New York in Spier,™ and hy the District 
( ourt for the District of Columbia in TermoRio the latter decision 
being upheld by the Court of Appeals for the District of Columbia. 155 

In each of these cases, US courts took care to distinguish the specific 
circumstances of each case from those of Chromalloy. The result is a 
case-by-case approach, a perfect example of which is the decision issued 
by the District Court in TermoRio. As with the previous decisions, the 
District Court’s decision leaves open the possibility of recognizing an 
award set aside at the scat in light of a number of factors such as the 
presence of a US party (the mere involvement of the subsidiary of a US 
company not satisfying this test),- v ‘ an undertaking to satisfy the award 
stemming from the waiver of any recourse in the arbitration agreement, 357 
and the fact that the party seeking enforcement of the award has initiated 
the action before the party seeking the annulment of the award has had 
an opportunity to seize the courts of the seat. The TermoRio decision, 
rendered in a case involving a State-owned defendant, added the factor 


^ Spier v. Calzaturificio Tecnica, S.p.A ., October 22,1999, 71 F. Sudd 2d 279 
(S.D.N.Y. 1999). 

354 TermoRio S.A. E.S.P. el al. v. Electrificadora del Atlantico S.A. E.S.P. et al, 
March 17, 2006,421 F. Supp. 2d 87 (D.D.C. 2006); Yearbook Commercial 
Arbitration., 2006, p. 1457; Rev. arb ., 2006, p. 786, note by J. Paulsson. 

355 Court of Appeals for the District of Columbia, TermoRio S.A. E.S.P. and 
LeaseCo Group LLC v. Electranta S.P. et al., May 25, 2007, 487 F. 3d 928 
(D.C. Cir. 2007); Yearbook Commercial Arbitration, 2008, p. 955; Rev. arb. 
2007, p. 553, note by J. Paulsson. 

356 In T^moRio, the award found in favor of the local subsidiary of a US company. 
In Spier, the claimant itself was a US company, without this circumstance 
having had any bearing. 

337 In Chromalloy, the arbitration clause stated that the award would be “final 
and binding and cannot be made subject to any appeal or other recourse”, 
as is the case in all arbitration agreements which refer to arbitration rules 
that contain a wording similar to that of Article 32(2) of the ICC Rules. The 
TermoRio decision, which refused to recognize an ICC award set aside by 
the Colombian Council of State ( Cornejo de Estado) on the ground that 
a State-owned entity could not at the time agree to ICC arbitration, did 
not, however, take into account the waiver expressly contained in the ICC 
Arbitration Rules. 
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of the commercial nature of the activity under consideration underscored 
in Chromalloy. Without dwelling on the many issues that arise from such 
criteria, the relevance of which is questionable, 358 one can only conclude 
that US case law today leaves very little room for the recognition of 
awards that have been set aside at the seat. In essence, such awards will 
be enforced in the US in instances where the decision to set aside the 
award at the seat is itself contrary to US public policy. Such situations are 
indeed expressly reserved in US case law. For example, after discussing 
the previous cases and distinguishing them from the facts of the case, 
the District Court in TermoRio concluded that: 

“[i Jn consideration of these facts and the foregoing three cases, plaintiffs 
cannot seek to enforce their arbitral award here unless the Colombian 
courts’ decisions violated US public policy.” 359 

The narrow scope of the exception is even more apparent in the decision 
of the Court of Appeals for the District of Columbia in TermoRio. The 
Court, indeed, focused only on the Colombian decision setting aside the 
award as opposed to examining the award itself, which it considered to 
be non-existent based on the mere consideration of its setting aside in 
the country of the seat, without any further analysis. In this thinking, 
only in instances where the decision of the courts of the seat does not 
meet the recognition requirements in the country of enforcement may 
the award end up being taken into account. The Baker Marine 360 and 
Spier 361 decisions had also reserved the possible contravention of the 
setting aside decision with US public policy. Even when the courts seek 
to distinguish the case at hand from the factual matrix in Chromolloy by 
insisting on the waiver of any recourse in the latter case, the approach 
remains one of assessing the decision of the courts of the seat setting 


358 For a critical discussion of the four criteria selected by the District Court in 
TermoRio, see the observations by J. Paulsson, Rev. arb., 2006, p. 792, at 

p. 801. 

359 Decision, op. cit. footnote 354, Rev. arb., at p. 794, and Yearbook Commercial 
Arbitration , atp. 1468. 

360 Baker Marine (Nig.) Ltd v. Chevron (Nig.) Ltd, op. cit. footnote 352, at 
p. 197, § 3. 

361 Decision, op. cit. footnote 353, at p. 287. 
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aside the award, as opposed to the award itself, against the requirements 
of l >S public policy. It is because the breach of the contractual undertak¬ 
ing not to challenge the award contravenes contractual good faith that 
such breach may be considered as violating US public policy and, by 
the same token, pave the way to the enforcement of the award wrongly 
set aside by the courts of the seat of the arbitration. This approach was 
adopted in Bechtel, which involved a US company and the Department 
of Civil Aviation of Dubai. 362 Although the District Court was skeptical 
of the Dubai Court’s decision to set aside the award on the ground that 
the witnesses had not testified under oath following the requirements of 
Dubai law - notwithstanding that no objection had been raised during 
the arbitration proceedings - it refused to disregard the Dubai decision 
on public policy grounds, to the extent that the standards for the refusal 
of the recognition of a foreign decision on the ground of a violation of 
public policy are very high. 

From a legal theory standpoint, the US courts, unlike their French 
counterparts, reason essentially on the decision of the courts of the seat 
setting aside the award, as opposed to the award itself. The award is 
considered only indirectly, through the prism of the national decision 
rendered in relation to it. Thus in TermoRio, the Court of Appeals for 
the District of Colombia affirmed that: 

“[A]n arbitration award does not exist to be enforced in other Contract¬ 
ing States if it has been lawfully ‘set aside’ by a competent authority 
in the State in which the award was made. This principle controls the 
disposition of this case.” 363 

Under this approach, the award is not the primary norm scrutinized 
by the courts of the place of enforcement. It only exists to the extent it 
is recognized by the legal order of the seat and, if such recognition is 


362 US District Court for the Distiict of Col umbia. International Bechtel Company 
Ltd v. Department of Civil Aviation of the Government of Dubai, Decision of 
February 5, 2004, 300 F. Supp. 2d 112, and the decision of March 8,2005, 
360 F. Supp. 2d 136. On the reverse solution adopted by the courts in France 
in the same case, see supra, footnote 345. 

363 TermoRio SA. E.S.P. and LeaseCo Group LLC v. Electranta S.P., op. cit. 
footnote 355, at p. 963. 
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not granted, a reason must be found in the public policy of the place of 
enforcement to disregard the seat’s decision preventing the award from 
being enforced. The integration of the award in the legal order of the seat 
is complete; the autonomy of international arbitration non-existent. In this 
perspective, arbitration is nothing more than a first degree of jurisdiction, 
the last word belonging to the courts of the seat of the arbitration, often 
those of the nationality of one of the parties and, thus, those that the 
recourse to arbitration precisely sought to avoid. The examination of the 
most recent US case law shows the extent of the regression as compared 
to the 1958 New York Convention, the main achievement of which is to 
have broken away from the previous double exequatur requirement, and 
to have emancipated the conditions of the recognition of arbitral awards 
from the vicissitudes of their integration into the legal order of the seat. 364 

129. Without it being necessary to revisit the entirety of the legal debate 
on the matter, 365 it suffices to underscore that the radical divergence 
between the French and the US case law on the fate of awards set aside 
at the seat of the arbitration is not so much a mere quarrel of a technical 
nature, but rather translates a fundamental divergence of views on the 
underlying philosophical representation of international arbitration. 

The same can be said of the reverse question - seldom addressed in 
legal scholarship but of significant practical importance - concerning 
the bearing in the State of enforcement of decisions of the courts of the 
seat refusing to set aside an arbitral award. 


364 On this subject, see supra , § 33. 

365 In addition to the references cited supra footnote 335, see, for a critical 
analysis of the French case law, H. Muir-Watt’s observations in Rev. arb., 
2006, p. 695; those of Ch. Seraglini, JCP, Ed. G, 2006, 1-148, pp. 1174 
and 1175; as well as S. Bollee, Les methodes de droit international prive d 
I’epreuve des sentences arbitrates, op. cit. footnote 9, at §§ 369 et seq. To 
the contrary, for an approval of this case law, see Ph. Pinsolle, references 
supra, footnote 348; A. Mourre, Stockholm International Arbitration Review, 
2005, p. 172; as well as the observations by E. Gaillard and J. Paulsson, Rev. 
arb., 2006, p. 666 and p. 796 respectively. 
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2. The Kate of a Decision Refusing to Set Aside an Award in the 
Legal Order of the Seat 

1.50. If international arbitration is not autonomous from the legal order 
of the seat and if the primary material to be taken into consideration by 
the courts of the country of enforcement is the decision of the courts of 
the seat having taken a view on the validity of the award, as opposed to 
the award itself, then such a decision should also be taken into account 
when it determines the award to he valid. For scholars opposed to the 
recognition of awards set aside by the courts of the seat of the arbitration, 
what holds true for the decision setting aside an award should equally 
hold true for the decision validating an award. Guided by this logic, 
some of those scholars have indeed accepted that a decision upholding 
an award at the seat of the arbitration should, as long as the decision 
meets the requirements for the recognition of foreign judgments, lead 
to the automatic enforcement of the award. 

In France, for example, Professor Bollee has attempted to demonstrate 
that decisions which validate arbitral awards should be recognized as 
such. JM> The reasoning takes as a starting point the compelling view 
that the “asymmetrical” conception of the treatment of the decisions on 
requests to set aside awards is “troublesome”. He goes on to state that: i 

generally speaking, the aptitude of a norm to provide a basis for the 
solution to a legal issue is not dependent on the outcome of the proposition 
it enunciates, but rather on its object ,” 567 

In other words, if other legal orders are to recognize a decision of the 
courts of the seat setting aside an award, the same goes for a decision 
upholding an award. Based on this reasoning, Professor Bollee concludes 


366 S. Bollee, Les methodes du droit internationalprive d Vepreuve des sentences 
arbitrates, op. cit. footnote 9, at §§ 402 et seq. 

367 Ibid., § 402, author’s translation. Once one agrees that there is no justification 
for a different treatment of a decision setting aside an award and one that 
refuses to set it aside, then the question is whether the courts of other States 
should always take this decision into account, irrespective of the outcome 
of the decision, as Professor Bollee suggests, or whether they should never 
take such decision. nto account, as the author of the present Course suggests. 










Legal Theory of International Arbitration 


145 


that the review by the courts of the place of enforcement should only 
cover the question of whether the control exercised by the courts of the 
seat has been overly lenient. 368 

Professor Bollee concludes his demonstration by stating that there is 
no obstacle to the French legal order yielding in the face of a more liberal 
solution adopted by a foreign decision, for example when a foreign court 
has refused to determine whether the arbitrators exceeded the limits of 
their mandate. 369 

In English scholarship, a similar reasoning can be found in the doctrine 
of Professor Roy Goode, another private international law scholar. In an 
article concerning the role of the law of the seat of the arbitration, the 
author extends his criticism of the theory that views international arbitra¬ 
tion as autonomous from the law of the seat to instances where the courts 
of the seat have rejected a request to set an award aside or where such 
a request has not been brought before those courts even though it could 
have been. He takes the view that, in such situations, the decision issued 
at the seat should be respected everywhere else and that, correlatively, 
the party having failed to exercise such recourse should be deprived of 
the ability to challenge the award in another State altogether: 

“One of the problems with the concept of the stateless award is that it 
fails to respect this well-established principle of estoppel. A party against 
whom an award is made decides to challenge it in the courts of the seat 
of the arbitration. If he is unsuccessful, why should he be allowed a 
second - or a third or fourth - bite at the cherry in proceedings before a 
court or courts elsewhere? Why, having embarked on a challenge under 
the lex loci arbitri, should he not be required to accept the outcome?” 370 

131. The shift from a review of the arbitral award itself to a review of the 
national court decision rendered in relation to the award, as advocated 


368 According to this author, the limitations to the tolerance vis-a-vis decisions 
on an action to set aside should, however, be “indisputably pushed back 
pursuant to the so-called theory of the mitigated effect of public policy”, 
ibid., § 418 in fine. 

369 Ibid., §419. 

370 R. Goode, “The Role of the Lex Loci Arbitri in International Commercial 
Arbitration”, op. cit. footnote 43, p. 35. 
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by these authors, substantially modifies the scope of the review carried 
out by the State of enforcement. By way of example, one may consider 
the situation in which one party disputes the validity of the arbitration 
agreement but the arbitrators and, subsequently, the national courts of 
the seat have considered it to be valid. In all legal orders in which the 
review of the merits of a foreign judgment has been abandoned, the 
review of the decision rejecting the request to set aside the award will 
not include any examination of the existence or validity of the arbitration 
agreement pursuant to the general regime of the recognition of foreign 
decisions. The courts of the State of enforcement will generally limit their 
control to considerations relating to the jurisdiction of the court having 
issued the judgment under review, and that court’s compliance with the 
principle of due process and international public policy requirements. 
The question then arises whether, in giving effect to an award that may 
not be based on a valid arbitration agreement, the foreign decision has 
contravened the State of enforcement’s understanding of international 
public policy. For the purposes of this assessment, one of the scholars 
favoring such a shift in the object of the review discusses whether, under 
French law, the review of awards set forth in Articles 1502 and 1504 of 
the Code of Civil Procedure achieves at the same time the most and the 
least liberalism that the French legal order can tolerate, or whether, as 
he advances on the basis of the so-called theory of the mitigated effect 
of public policy, one should accept the recognition of awards upheld at 
the seat ol the arbitration but that do not meet all of the requirements for 
the recognition of international awards in the State of enforcement. 371 
1 he method advocated is particularly complex in that it consists in first 
reviewing the foreign decision in light of the ordinary rules applying 
to foreign judgments - which do not address specifically international 
arbitration and then comparing this review to the ordinary rules applying 
to the recognition of awards in order to determine, through the notion of 
international public policy, whether or not the tolerance displayed by the 
court of the seat is acceptable to the legal order of the State of enforcement. 

T his reasoning shows not only the extremely burdensome nature of this 
methodology, but also the extent to which it departs from the logic of 
the New York Convention. The latter, to the contrary, invites the courts 


371 See S, Bollee, Les methodes du droit international prive d Vepreuve des 
sentences arbitrates, op. cit. footnote 9, at §§ 417-418. 
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of the State of enforcement to reason directly on the award on the basis 
of specific criteria, so as to avoid the requirement of double exequatur, 
which relied, just as the theories described above, on the notion that 
the award, as a private act, has no binding character unless it has been 
submitted to a validation process in the legal order of the seat. 372 

132. English case law provides an example of the manner in which such 
review would operate if, following the scholarly thinking described 
above, each State were no longer to reason on the award itself but rather 
on the decisions surrounding the award rendered by the courts of a single 
State, those of the seat of the arbitration. The High Court followed this 
logic in a decision rendered on November 4, 2005 in Svenska 373 which 
was subsequently overturned by the Court of Appeal on November 13, 
2006. 374 In that case, the Lithuanian State disputed being bound by an 
arbitration agreement signed by a Stale-owned company. An award 
rendered in Denmark nevertheless accepted that the State was party to the 
agreement. The State did not challenge this decision before the Danish 
courts. When the award was sought to be enforced in England, the English 
court held that, as Lithuania had not challenged the award in Denmark, 
it had waived its right and was barred from resisting enforcement on that 
ground in England. 375 


372 On this subject, see supra , § 33. 

373 High Court of Justice, Queen’s Bench Division, Commercial Court, Svenska 
Petroleum Exploration AB v. Government of the Republic ofUthunia andAB 
Geonafta, January 11, 2005, 120051 1 All ER (Comm) 515, |2005J EWHC 
9 (Comm); [2005] 1 Lloyd’s Rep. 515; Yearbook Commercial Arbitration, 
2005, p. 701. 

374 Court of Appeal, Svenska Petroleum Exploration AB v. Government of the 
Republic of Lithuania and AB Geonafta , [2006] All ER (D) 156 (Nov); 
12006] EWCA Civ. 1529. 

373 High Court of Justice, Decision of January 11, 2005, op. cit. footnote 373, 
§ 2 : 

“I consider that where a person has participated in an arbitral hearing to 
determine whether he is party to the arbitration agreement, has lost on that 
issue and has not sought to challenge the arbitral ruling when he had the 
opportunity to do so such circumstances are or may be appropriate for the 
discretion conferred by art. V of the Convention and s. 103(2) of the Act 
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This solution presents a number of drawbacks of a practical nature. 
First, it encourages a party that is not satisfied with the outcome of an 
arbitration to initiate setting aside proceedings in the country of the seat, 
even in situations where it has no assets in that country. It is therefore 
a parasitic litigation generating machine. Second, it encourages the 
courts of third States to stay any enforcement proceeding pending the 
final determination of a setting aside procedure in the country of the 
seat. It would indeed be odd, in this logic, to impose on a losing party 
the obligation to seize the courts of the seat of a challenge to the award 
but not to wait for the outcome of that procedure. Finally, the proposed 
solution assumes that the courts of the State of enforcement are willing 
to yield to the assessment of the validity of the award by the courts of 
the seat. Here again, why force the losing party to challenge the award 
before the courts of the seat if the ensuing decision is to be ignored in any 
event? This logic inevitably leads to the institution of a two-tier control 
system: a review of the award at the seat of the arbitration, followed by a 
review by the courts of enforcement of the decision reviewing the award 
performed by the courts of the seat. Litigation concerning the setting 
aside ot an award cumulates with litigation concerning the enforcement 
of the decision on the setting aside of the award, the latter essentially 
focusing on the assessment of the compliance of the courts of the seat’s 
decision with public policy requirements of the place of enforcement. 
If not quite the double exequatur that the drafters of the New York 
Convention intended to banish, 376 this system comes strangely close to 
it. It is therefore fortunate that the only courts that embarked on such 
reasoning were subsequently censured at the appeal stage. 377 

Contrary to the decision reached by the High Court, which clearly 
adhered to the first representation of international arbitration, the solution 
adopted by the Court of Appeal in Svenska is a perfect illustration of the 
Westphalian representation of international arbitration. Although not set 


[regarding circumstances in which the recognition and enforcement of an 
arbitral award can be refused] to be exercised in favour of recognition.” 

See also § 27 of the Decision. 

376 See supra, § 33. 

See the Decision issued by the Court of Appeal in Svenska , supra, footnote 
374. 
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aside by the courts of the seat in Denmark, the disputed award was subject 
to review in England within the limits set by the contracting States to 
the New York Convention. Belief in an arbitral legal order by no means 
alters this conclusion, as each State has a title to carry out for itself a 
review of international awards for the purposes of their integration into 
its legal order. 


* * * 















CONCLUSION 


133. In the same way that the purpose of philosophy is to propose 
an understanding of the world, legal theory aims to bring to light the 
postulates that underpin the institutions it studies, thus providing a tool 
for the observation and critical assessment of the technical solutions 
adopted in any given field. 

As far as international arbitration is concerned, there are three representa¬ 
tions that structure the discipline: the monolocal, the Westphalian, and the 
transnational representations, the latter acknowledging the existence of 
an arbitral legal order. Each one of these representations is in a position 
to respond to any and all questions that may arise in the field, be they in 
connection with the arbitrators’ power to adjudicate, the entire arbitral 
process, or the fate of the ensuing award. 

134. The responses to these fundamental questions derive, in each case, 
from the logic specific to each representation, although in certain instances 
such responses may coincide. 

In a number of situations, each representation of international arbitration 
leads to a distinct solution. For example, as far as the law applicable to the 
merits of the dispute is concerned, the monolocal representation requires 
arbitrators to apply the choice of law rules of the seat; the Westphalian 
model favors the application of the choice of law rules that the arbitrator 
deems the most appropriate; and the representation that accepts the exist¬ 
ence of an arbitral legal order invites arbitrators to resort to transnational 
choice of law rules or to directly apply substantive transnational rules. 378 

In other situations, the sol utions reached by the different representations 
may intersect. For example, the Westphalian and the arbitral legal order 
representations both invite the courts of a third State not to give automatic 
effect to the setting aside of an award in the country of the seat of the 
arbitration. The former does so because it emphasizes the independence of 
each legal order; the latter because it considers the source of juridicity of 
the award to stem from the collectivity of States, not from the legal order 
of a single State, be it that of the seat. The monolocal representation, for 
its part, results in the opposite conclusion as it holds the State of the seat 


378 See supra , § 105. 
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of the arbitration to be the State of ‘origin’ of the award. 379 This example 
shows both the occasional convergence of solutions and the specific 
nature of the logic underlying these results in each representation. In 
another example, following a different combination, the monolocal and 
the Westphalian representations lead to similar results with respect to 
the application of mandatory rules (lois de police) by arbitrators. While 
the representation that recognizes the existence of an arbitral legal order 
allows arbitrators to disregard the lex contractus only in favor of rules 
which are so widely accepted that they can be characterized as trans¬ 
national public policy, the two other representations accept, in certain 
situations, the application of mandatory rules other than those of the lex 
contractus. 3 * 0 The justification is, however, different in each case. The 
monolocal representation mandates arbitrators to apply the mandatory 
rules of the seat as well as the ‘foreign’ mandatory rules which the 
private international law system of the seat considers as applicable. 381 
The Westphalian representation, in light of the diversity of the applicable 
laws, justifies the freedom of the arbitrators to apply mandatory rules 
other than those of the lex contractus , either in consideration of the 
award’s effectiveness or, in another vein, in consideration of the idea that 
arbitrators ought to apply the rules that they believe to be legitimate. 382 

135. As all three representations of international arbitration are capable 
of explaining the arbitration phenomenon in its entirety, one may wonder 
whether there are objective criteria that may allow one to choose between 
each of these models. Such query, however, is meaningless as these are 
mental representations, visions of international arbitration that, as such, 
are a matter of belief - if not of faith - and not of scientific truth. A 
mental representation is never right or wrong; it can only be coherent or 
incoherent, efficient or inefficient. The value of identifying each of these 
representations and evaluating their practical implications lies elsewhere. 


379 See supra , § 125. For another example of occasional confl uence of solutions, 
see, on the issue of whether Us pendens has a role to play as between an 
arbitral tribunal and a national court, supra, § 83. 

380 See supra, §§ 107 et seq. 

381 See supra, § 108. 

382 See supra , §§ 110 et seq. 
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It lies in the desire to thoroughly understand the trends that characterize 
arbitration law at a given point in time, to measure their following, and 
especially - but here a certain bias may be revealed - to assess the course 
of the evolution. 
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Severability of arbitration agreement: 

see Arbitration agreement 
Slavery 55, 57,58 
Society of merchants 52 
Sociology 3 
Sources 

Fruitfulness 2 
Theory of — 2 
See also Juridicity, Arbitrator 
(power to adjudicate) 
Sperduti 117 


Spier 128 

State contract 73, 103 
Stateless award: see Award 
Strategic choice of philosophical 
references 5 
Sweden 66 
Switzerland 

Competence-competence 85 
Lis pendens 85 
Mandatory rules 85,109 
New dangers 109 
Waiver of action to set aside 
66 

Svenska 132 

TermoRio 128 
Territoriality 9 

See also Representation 
(monolocal) 

Thomas Aquinas 22 
Trade usages 52 
Trafficking 

Drug— 115 

— of human organs 115 

— of slaves 55 
Transnational Public Policy: 

see Public policy (transnational) 
Transnational rules 

Arbitral case law 60 
Comparative law method 60 
Dynamic nature 57-58, 62 
Evolving nature 122 
List or method 61,62 
Method 54,57 
Philosophy 56 
Predictability 62 
Procedural — 99 

Public policy — 54 
Substantive — 54 

Transnational choice of law 
rules 105 

— and trade usages 52 













Unanimity requirement (false) 
55 

Tridimensional legal theory 5 
Truly international public policy: see 
Public policy 

Truncated tribunal: see Arbitrator 
Tunisia 66, 108 

UN (United Nations) 121 
UNCITRAL (United Nations Com¬ 
mission on International Trade 
Law) 

Arbitration Rules 
Hearings 78 
Law applicable to the 
merits 105 
Procedure 93 
Model Law 22,104 
UNIDROIT principles 
Hardship 61 
Procedure 99 
United States 

Anti-suit injunction 74-75 
Awards set aside at the seat 
128 

Validation: see Legal order 
Values 4,6,46,48,49, 55, 115 
Von Mehren 31,92, 103 

Wengler 6 
Westland 64 
Westphalian representation: 

see Representation (Westphalian) 
Witnesses: see Arbitral procedure 


Yukos 12 






International arbitration law readily lends itself to a legal theory 
analysis. The fundamentally philosophical notions of autonomy and 
freedom are at the heart of its field of study. Similarly essential are 
the questions of legitimacy raised by the parties' freedom to favor 
a private form of dispute resolution over national courts, to choose 
their judges, to tailor the procedure as they deem appropriate, and 
to determine the rules of law that will govern the dispute even 
where the chosen rules are not those of a given legal system, as well 
as by the arbitrators' freedom to determine their own jurisdiction, 
to shape the conduct of the proceedings and, in the absence of an 
agreement among the parties, to choose the rules applicable to the 
merits of the dispute. 

The present work, which is based on a Course given at The Hague 
Academy of International Law in the Summer of 2007, seeks to 
identify the philosophical postulates that underlie this field of study, 
to show their profound coherence and the practical consequences 
that follow from these postulates in the resolution of international 
disputes. 
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